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supplementary judges shall be chosen by lot for the exercise in each divi-
sion of the function referred to in the preceding article.

In every case provided for in articles 16 and 17 and in the present -
article members of the Court belonging to the same nationality as defen-
dants shall abstain.

In any case provided for by the precedir.y paragraph, as well as in any
case where the judge chosen to conduct preliminary enquiries is absent or
considers that in a given case he cannot act he shall be replaced by a
supplementary judge chosen in accordance with articles 16 and 17 and the
present article. Such supplementary judges shail be chosen by lot when
the number of supplementary judges exceeds that of vacancies.

The drawing of lots provided for in articles 11, 12, 13, 14, 15, 16, 17
and the present article shall be conducted by the Criminal Chamber in
plenary session.

Article 19
Judges of the Criminal Chamber chosen in accordance with articles

16, 17 and 18 may sit as judges in any case in which they have not them-
selves conducted the preliminary enquiry.

CHAPTER IiI
PROCEEDINGS
1. International criminal proceedings

Article 20

International criminal proceedings shall be undertaken by the Security
Council of the United Nations.

They may equally be undertaken by any State if the Security Council
authorises the taking of any given case to the Criminal Chamber or any
division thereof.

Ariticle 21

No subject or citizen of a State shall have the right to institute inter-
national criminal proceedings.

Article 22

States shall alone have the right to prefer complaints before the Security
Council of the United Nations in their own behalf or in that of their
citizens. :

Such complaints may be made against a given State or against the citi-
zens of that State.

Such complaints may equally be made by the complainant State against
its own nationals in respect of offences constituted by international conven-
tions where such nationals are in the territory of a third State which
refuses their extradition.

Article 23

Every complaint or accusation on the part of a State shall be addressed
in writing to the Security Council of the United Nations.
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Such complaint or accusation shall contain a succinct account of the
facts relied on to establish an offence over which the Criminal Chamber
has jurisdiction by international convention. Complaints or accusations
shall be accompanied by the evidence upon which they are based.

Article 24

The Security Council shall decide whether or not a complaint or accusa-
tion is to be proceeded with.

The Security Council shall likewise decide whether the Criminal Chamber
or any division thereof shall be seized of the matter as a whole or only
of a part thereof. It shall likewise decide whether in regard to any person,
physical or moral, designated in a complaint or accusation the appropriate
national law shall apply.

Article 25

The Security Council shall have the right to consider whether it will
adopt any accusation and sustain it by means of its own representative or
whether it will leave its presentation to the State concerned.

In any case contemplated in the present Statute the decisions of the
Security Council shall be taken in accordance with Article 27, paragraph 3,
of the Charter of the United Nations, and subject to the exclusion of the
representative of any party to the dispute.

Before making any decision the Security Council shall request from the
Registry referred to in article 15 its legal advice in the matter. Such advice
shall have a purely consultative character.

Article 26

The Criminal Chamber or any division thereof shall be seized of pro-
ceedings only when they are transmitted by the Security Council through
the agency of the Registry referred to in article 15.

The Registry shall send a copy of the indictment to the defendant State
or to any individual accused or inplicated through the agency of the
State to which he belongs or in the territory of which he may be.

Article 27

If a Stae or an individual defendant enters a defence it should be
notified in due time to the Registry, which shall send a copy thereof to
the complainant State. '

2. Actions for damages arising out of international offences

Article 28

Any State which as a result of an offence within the jurisdiction of
the Criminal Chamber has suffered direct damage may within thirty days
from the date on which the Registry has, in accordance with article 20,
caused the Criminal Chamber to be seized of proceedings undertaken by
the Security Council, constitute itself partie civile to the proceedings.
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Avrticle 29

The same right shall on the same conditions belong to any State any of
whose nationals has suffered direct and personal damage as the result of -
an offence of which the Criminal Chamber is.seized.

Article 30

In any case contemplated by articles 28 and 29 the Criminal Chamber
or the appropriate division thereof shall decide the question of the damages
to be awarded to the injured party at the same time and in the same
judgment whereby it disposes of the criminal proceedings.

Article 31

In the case of criminal proceedings undertaken against an individual
alone, where it appears from the circumstances of the case that the State
of which such indtvidual is a national can be declared jointly responsible
for the damages due, the competent division shall suspend and remit the
case to the Security Council.

Article 32

If the Security Council is of opinion that an additional remedy against
a State responsible for the act of its national ought to be given, the
case shall be removed from the competent division to the Criminal Cham-
ber in plenary session.

In the contrary case, the matter shall proceed before the competent
division which shall not decide the matter of the responsibility cf the
State in question.

Article 33

Where judgments for damages or restitution are given against indi-
viduals alone, the States in which such individuals are resident, or on the
territory of which property belonging to such individuals is to be found,
shall take all such measures for the execution of such judgment as their
own law may provide.

Article 34

A State which has not, within the period referred to in articles 28 and
29, constituted itself a claimant to damages is debarred from taking any
other measures for the reparation of damage occasioned by an inter-
national offence. :

CHAPTER IV
JurispicTION

Article 35

The Criminal Chamber has jurisdiction over every State which has
deciared its acceptance of the jurisdiction upon the terms and conditions
laid down in this Statute, and over the nationals of any such State.

Offences within the jurisdiction of the Criminal Chamber shall be de-
fined in an international penal statute or in particular treaties between
individual States to which other States may adhere.
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Such international penal statute and particular agreements shall, save
in the cases provided for by article 36, paragraphs (a) and (b), indicate
exactly the elements of any offence within the jurisdiction of the Criminal
Chamber and the preventive and puuitive measures applicable thereto.

Article 36

In addition to offences committed by States and to international offences
committed by individuals which by their nature are incapable of being
declared crimes or of being made punishable by national criminal codes,
the Criminal Chamber shall have jurisdiction over such offences com-
mitted by individuals, in respect of which jurisdiction may be renounced
by individual States by international convention. These shall include in
particular:

(a) Crimes and offences committed in time of peace and likely to en-
danger the peaceful relations of States or which ought, by reason of the
circumstances in which they are committed, to be made subject to inter-
national criminal jurisdiction for their effective repression.

(b) Crimes and offences committed during war, especially international
military offences and offences commaunis juris committed by military per-
sons in occupied territories.

Article 38

The Criminal Chamber shall be resorted to for the solution of conflicts
of jurisdiction of courts or legislatures arising between different States
and for the revision of inconsistent sentences imposed in the same case by
courts of more than one State.

Avrticle 39

Notwithstanding the general principles of the present statue, in any
case contemplated in article 38 the Criminal Chamber shall be seized
when a matter is remitted to it by any interested State.

CHAPTER V

ENQUIRIES
1. Commissions of enquiry

Article 40

_ The Security Council may, either before or after instituting proceedings
mn consequence of the complaint or accusation of a State, set up ed hoc
commissions of enquiry.

Article 41

States shall assist such commissions in the assembling of any material
of which they may stand in need. Members of such commissions shall
enjoy diplomatic immunity in the exercise of their functions.

2. Procedure of proof and enquiry

Avrticle 42

All enquiries, proofs and reports undertaken, secured or made by the
complainant State or by any commission of enquiry referred to in articles
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40 and 41 shall be transmitted to the organs of preliminary enquiry
referred to in articles 17 and 18,

Article 43

Proceedings leading to a judgment shall not be undertaken against any
State or individual before a preliminary enquiry has been completed by
the competent organ.

Ariicle 44
Preliminary enquiries shall be null and void unless held in public.
No secret enquiries or hearings in camera shall be permitted.

The hearihg of experts on the examination of persons accused or impli-
cated shall be inadmissible unless conducted in the presence of counsel for
the lefendant State and for any accused person or claimant to damages
or after due summons to attend has been given.

Article 45

Where proceedings are undertaken against individuals in respect of
offences within the jurisdiction of the Criminal Chamber, the organs of
preliminary enquiry shall be competent to request of the State where such
individuals are resident that their persons shall be secured and brought to
the seat of the Court, and the State concerned shall accede to any such
request.

Article 46

Accused or implicated individuals brought before the Court shall not be
allowed to leave the place or seat thereof.

They shall be required to bind themselves to appear at the hearing and
to hear sentence pronounced and if they refuse so to do they may be placed
in arrest.

In case of default in their undertakings they shall be sentenced to a
term of imprisonment of from one to six months by the tribunal concerned
and if necessary be kept in arrest until the end of the proceedings.

Permission to leave the place or seat of the Court may be granted by the
tribunal concerned. ‘

The State wherein the tribunal concerned is sitting shall assign a place
of imprisonment and the necessary staff for the effecting of arrest and
imprisonment.

Article 47

The organs of preliminary enquiry established in pursuance of this
statute shall be competent to request from States such documents and evi-
dence as may be deemed necessary in any case, and to call all witnesses
save Heads of State, as well as military, naval, scientific or diplomatic
experts.

Article 48

Such organs may likewise request by letters rogatory the taking of
evidence in such manner as the local law may prescribe.
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Article 49

Upon the completion of any preliminary enquiry the competent organ
shall draw up a report of the facts which are found, which shall be trans-
mitted to the tribunal of trial. .

The registry of the tribunal of trial shall immediately communicate such
report to the Security Council where proceedings have been instituted by
that body, and to the complainant State, as well as to the defendant State
and to any individual accused or implicated.

CHAFPTER VI

JupeMENT
1. Abstentions

Article 50

Where for any reason a judge of the Criminal Chamber or of the
competent division thereof considers himself unable to take part in the
trial of any case he shall abstain therefrom.

Article 51

In the event of any disagreement between the judge concerned and
the President of the Court in regard to any such abstention, the Criminal
Chamber or the competent division shall decide the matter.

2. National judges
Article 52

Judges of the nationality of the complainant or defendant State or of
any individual indicted shall be competent to sit in any case of which the
Criminal Chamber or any division thereof is seized.

Aprticle 53

The provisions of Article 31, paragraphs 2, 3 and 5 of the Statute of the
International Court of Justice shall apply in regard to the giving of judg-
ment in the Criminal Chamber or any Division thereof except that:

(a) Where in any case there are more than one State complainant (or,
in cases in which the Security Council has instituted the proceedings,
where more than one State have advanced complaints or accusations) and
the Criminal Chamber or the competent division contains more than one
judge ot the nationality of any of the complainant States or designated as a
national judge, only one such judge shall have deliberative vote.

In case of disagreement between the complainant States as to the selection
of such judge with deliberative vote, he shall be designated by the drawing
of lots in general meeting of the Criminal Chamber.

(b) Where proceedings are entertained against more than one State
or the nationals of more than one State, the provisions of paragraph (a)
above shall apply in the event that more than one judge belongs to any of
the nationalities of the accused States or individuals.

Article 54

In any case involving the criminal responsibility of States the Criminal
Chamber shall consist of thirteen judges of nationalities other than those
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of the parties; in any case involving the criminal responsibility of individ-
uals there shall be in the competent division three judges of nationalities
other than those of the parties. ‘

Where there are insufficient titular judges the numbers referred to in
the preceding paragraph shall be completed by the co-option of supple-
mentary judges chosen by the drawing of lots in plenary session of the
Criminal Chamber from judges of nationalities other than those of the
parties.

The Criminal Chamber or the competent division shall be completed by
two national judges with deliberative vote selected in accordance with the
provisions of the preceding article.

To the judges so chosen shall be added the other national judges who
shall participate in all the proceedings of the tribunal of trial with con-
sultative status.

3. Procedure
Article 55

Hearings shall be public.

The Criminal Chamber or the competent division may address to any
accused or witness any question deemed relevant.

The manner of hearing shall be determined by the President or in his
absence the Vice-President or in the absence of the latter by the eldest of
the judges present.

Article 56

If the tribunal of trial is of the opinion that 2 case is not ready to go to
trial it shall order the conducting of a complementary preliminary enquiry.

In any such case the functions of an enquiring magistrate shall be dis-
charged where a State is defendant by three members of the tribunal of
trial, or where an individual is defendant by one member thereof.

Judges entrusted with such enquiry shall continue to sit as members of
the tribunal of trial.

Article 57

If a national court has been seized of the same case the international
tribunal of trial shall at the request of one of the parties or of its own
motion resolve the resultant conflict.

Article 58

When both prosecution and defence have made their submissions and
closed their pleadings the presiding judge shall declare the hearings finished
and the case duly heard.

Article 59

The tribunal of trial may give judgment at once or retire in order to
deliberate. Its deliberations shall be private.

Article 60

There shall be drawn up a record of each hearing signed by the Presi-
dent and the Registrar. Such record shall alone be authoritative.
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4, Judgments
Article 61
Decisions of the Criminal Chamber or of any division thereof shall be
taken by the vote of the majority of judges present at the hearing.

If a judgment is not unanimous in whole or in part the dissenting judges
shall have the right to append thereto their individual opinions.

Article 62

Judgments of guilt, acquittal or innocence shall state the reasons upon
which they are based and the law applicable.

The tribunal of trial may in any case give a declaratory judgment
without imposing any penalty.

Every judgment shall be read by the President of the tribunal of trial or
by the judge deputizing for him. Judgments shall be read in public ses-
ston, signed by the President and Registrar, and enrolled in the archives of
the Criminal Chamber.

Article 63

Whatsoever the result of the preliminary enquiry the tribunal of trial
shall try only such State or individuals as is named in the indictment trans-
mitted to the Court by the Security Council in accordance with article 26.

CHAPTER VII
APPEALS AND EXECUTIONS OF JUDGMENTS

Article 64

There shall be no appeal against the judgment given in a case of an
offence committed by a State otherwise than by way of application for
revision of the judgment in accordance with Article 61 of the Statute of
the International Court of Justice.

Article 65

Where a defendant State is not represented at the hearings or an indi-
vidual implicated or accused does not appear, the Criminal Chamber or the
appropriate division thereof, having satisfied itself that the indictment was
duly served shall proceed to the hearing of the case and shall give judgment.

. The tribunal of trial shall in every case satisfy itself not merely as to its
Jurisdiction, but alse as to the validity of the accusation in both fact and law.
Article 66

The provisions of article 64 shall apply also to judgments given in the
presence of individuals found guilty of international offences.

Article 67

Where an individual does not appear, such procedure as the national
law of the accused or convicted shall prescribe for the case of absent
defendants shall be applied.
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Article 68
The judgments of the Court shall have an obligatory character.

They shall be communicated to the Security Council which is charged
with taking the measures necessary for the execution of judgments given
against States.

Article 69

The execution of monetary judgments given against individuals is en-
trusted to the States on whose territory goods belonging to the convicted
individuals are to be found.

Article 70

Where a sentence of imprisonment is imposed the Security Council
shall designate the State on whose territory the sentence is to be carried out.
Such State may not be any of the prosecuting States nor that of which
the convicted person is a national.

8. Convention for the Creation of an International Criminal Court,
opened for signature at Geneva, 16 November 1937*

Article 1. An International Criminal Court for the trial, as hereinafter
provided. of persons accused of an offence dealt with in the Convention
for the Prevention and Punishment of Terrorism is hereby established.

Article 2. 1. In the cases referred to in articles 2, 3, 9 and 102 of the
Convention for the Prevention and Punishment of Terrorism, each High
Contracting Party to the present Convention shall be entitled, instead of
%rosecuting before his own courts, to commit the accused for trial to the

ourt.

2. A High Contracting Party shall further, in cases where he is able
to grant extradition in accordance with article 8 of the said Convention,

! Text taken from Hudson, International Legislation, vol. VII, p. 862, f.

* The text of the relevant articles of the Convention on the Prevention and Punish-
ment of Terrorism is as follows:

Article 1. 1. The High Contracting Parties, reaffirming the principle of inter-
national law in virtue of which it is the diuty of every State to refrain from any act
designed to encourage terrorist activities directed against another State and to pre-
vent the acts in which such activities take shape, undertake as hereinafter provided to
prevent and punish activities of this nature and to collaborate for this purpose.

2. In the present Convention, the expression *acts of terrorism” means criminal
acts directed against a State and intended or calculated to create a state of terror in
the minds of particular persons, or a group of persons or the general public.

Article 2. Each of the High Contracting Parties shall, if this has not already been
done, make the following acts committed on his own territory criminal offences if
they are directed against another High Contracting Party and if they constitute acts
of terrorism within the meaning of article 1:

(1) Any wilful act causing death or grievous bodily harm or loss of liberty to:

(@) Heads of States, persons exercising the prerogatives of the head of the State,
their hereditary or designated successors;

(b) The wives or husbands of the above-mentioned persons;

{¢} Persons charged with public functions or holding public positions when the act
is directed against them in their public capacity.

. [Continued on p. 891



APPENDICES 89

be entitled to commit the accused for trial to the Court if the State
demanding extradition is alsc a Party to the present Convention.

3, The High Contracting Parties recognize that other Parties discharge
their obligations towards them under the Convention for the Prevention
and Punishment of Terrorism by making use of the right given them by
the present article.

Article 3. The Court shall be a permanent body but shall sit only when
it is seized of proceedings for an offence within its jurisdiction.

Article 4. The Seat of the Court shall be established at The Hague.
For any particular case, the President may take the opinion of the Court
and the Court may decide to meet elsewhere.

Aprticle 5. The Court shall be composed of judges chosen from among
jurists who are acknowledged authorities on criminal law and who are
or have been members of courts of criminal jurisdiction or possess the
qualifications required for such appointments in their own countries.

Article 6. The Court shall consist of five regular judges and five deputy
judges, each belonging to a different nationality, but so that the regular
judges and deputy judges shall be nationals of the High Contracting
Parties.

Article 7. 1. Any Member of #'~ League of Nations and any non-
member State, in respect of which the present Convention is in force,
may nominate not more than two candidates for appointment as judges
of the Court.

2. The Permanent Court of International Justice shall be requested to
choose the regular and deputy judges from the persons so nominated.

Article 8. Every member of the Court shall, before taking up his duties,
give a solemn undertaking in open Court that he will exercise his powers
impartially and conscientiously.

(2) Wilful destruction of, or damage to, public property or property devoted to
%’ public purpose belonging to or subject to the authority of another High Contracting

arty.

(3) Any wilful act calculated to endanger the lives of members of the public.

(4) Any attempt to commit an offence falling within the foregoing provisions of
the present article,

(5) The manufacture, obtaining, possession, or supplying of arms, ammunition, ex-
plosives or harmful substances with a view to the commission in any country what-
soever of an offence falling within the present article,

Article 3. Each of the High Contracting Parties shall make the following acts
criminal offences when they are committed on his own territory with a view to an
act of terrorism falling within article 2 and directed against another High Contracting
Party, whatever the country in which the act of terrorism is to be carried out:

(1) Conspiracy to commit any such act.

(2) Anv incitement to any such act, if successful.

(3) Direct public incitement to any act mentioned under heads (1), (2) or (3) of
article 2, whether the incitement be successful or not.

(4) Wilful participation in any such act.

(5) Assistance, knowingly given, towards the commission of any such act.

Article 4. Each of the offences mentioned in article 3 shall be treated by the law
as a distinct offence in all cases where this is necessary in order to prevent an offender

escaping punishment,
ping p [Continued on p. 90]
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Article 9. The High Contracting Parties shall grant the members of
the Court diplomatic privileges and immunities when engaged on the
business of the Court.

Article 10. 1, Judges shall hold office for ten years.
2 Tyery two years, one regular and one deputy judge shall retire.

3. The order of retirement for the first period of ten years shall be deter-
mined by lot when the first election takes place.

4. Judges may be re-appointed.

5. Judges shall continue to discharge their duties until their places have
been filled.

6. Nevertheless, judges, though replaced, shall finish any cases which
they have begun. .

Article 11. 1. Any vacancy, whether occurring on the expiration of a
judge’s term of office or for any other cause, shall be filled as provided in
article 7.

2. In the event of the resignation of a member of the Court, the resig-
nation shall take effect on notification being received by the Registrar.

3. If a seat on the Court becomes vacant more than eight months
before the date at which a new election to that seat would normally take
place, the High Contracting Parties shall within two months nominate
candidates for the seat in accordance with article 7, paragraph 1.

Article 12. A member of the Court cannot be dismissed unless in the
unanimous opinion of all the other members, including both regular and
deputy judges, he has ceased to fulfil the required conditions,

Article 5. Subject to any special provisions of national law for the protection of
the persons mentioned under head (1) of article 2, or of the property mentioned
under head (2) of article 2, each High Contracting Party shall provide the same pun-
ishment for the acts set out in articles 2 and 3, whether they be directed against that
or another High Contracting Party.

Article 6. 1. In countries where the principle of the international recognition of
previous convictions is accepted, foreign convictions for any of the offences mentioned
in articles 2 and 3 will, within the conditions prescribed by domestic law, be taken into
account for the purpose of establishing habitual criminality.

2. Such convictions will, further, in the case of High Contracting Parties whose
law recognises foreign convictions, be taken into account, with or without special
proceedings, for the purpose of imposing, in the manner provided by that law, in-
capac}ties, disqualifications or interdictions whether in the sphere of public or of pri-
vate law.

Article 7. In so far as parties civiles are admitted under the domestic law, foreign
parties civiles, including, in proper cases, a High Contracting Party shall be entitled
to all rights allowed to nationals by the law of the country in which the case is tried.

Article 8. 1. Without prejudice to the provisions of paragraph 4 below, the offences
set out in articles 2 and 3 shall be deemed to be included as extradition crimes in any
extradition treaty which has been, or may hereafter be, concluded between any of the
High Contracting Parties.

2. The High Contracting Parties who do not make extradition conditional on the
existence of a treaty shall henceforward, without prejudice to the provisions of para-
graph 4 below and subject to reciprocity, recognise the offences set out in articles 2
and 3 as extradition crimes as between themselves.

3. For the purposes of the present article, any offence specified in articles 2 and
3, if committed in the territory of the High Contracting Party against whom it is
directed, shall also be deemed to be an extradition crime.

. [Continued on p. 911
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Article 13. A judge appointed in place of a judge whose period of ap-
pointment has not expired shall hold the appointment for the remainder
of his predecessor’s term.

Article 14. The Court shall elect its President and Vice-President for
two years; they may be re-elected.

Article 15. The Court shall establish regulations to govern its practice
and procedure.

Article 16. The work of the Registry of the Court shall be performed
by the Registry of the Permanent Court of International Justice, if that
Court consents.

Article 17. The Court’s archives shall be in the charge of the Registrar.

Article 18. The number of members who shall sit to constitute the Court
shall be five.

Article 19. 1. Members of the Court may not take part in lrying any
case in which they have previously been engaged in any capacity whatsoever.
In case of doubt, the Court shall decide.

2. If, for some special reason, a member of the Court considers that
he should not sit to try a particular case, he shall so notify the President
as soon as he has been informed that the Court is seized of that case.

Article 20. 1. If the presence of five regular judges is not secured, the
necessary number shall be made up by calling upon the deputy judges in
their order on the list. .

2. The list shall be prepared by the Court and shall have regard, first,
to priority of appointment and, secondly, to age.

Article 21. 1. The substantive criminal law to be applied by the Court
shall be that which is the least severe. In determining what that law is,

4. The obligation to grant extradition under the present article shall be subject
to any conditions and limitations recognised by the law or the practice of the country
to which application is made.

Article 9. 1. When the principle of the extradition of nationals is not recognised by
a High Contracting Party, nationals who have returned to the territory of their own
country after the commissior: abroad of an offence mentioned in articles 2 or 3 shall
be prosccuted and punished 1n the same manner as if the offence had been committed
on that territory, even in a case where the offender has acquired his nationality after
the commission of the offence.

2. The provisions of the present article shall not apply if, in similar circumstances,
the extradition of a foreigner cannot be granted.

Article 10. Foreigners who are on the territory of a High Contracting Party and
who have committed abroad dny of the offences set out in articles 2 and 3 shall be
prosecuted and punished as though the offence had been committed in the territory
of that High Contracting Party, if the following conditions are fulfilled—namely, that:

(a) Extradition has been demanded and could not be granted for a reason not
connected with the offence itself;

(b) The law of the country of refuge recognises the jurisdiction of its own courts
in respect of offences committed abroad by foreigners;

(¢) The foreigner is a national of a country which recognises the jurisdiction of
its own courts in respect of offences committed abroad by foreigners.

Article 11. 1. The provisions of articles 9 and 10 shall also apply to offences
referred to in articles 2 and 3 which have been committed in the territory of the High
Contracting Party against whom they were directed.

2. As regards the application of articles 9 and 10, the High Contracting Parties
do not undertake to pass a sentence exceeding the maximum sentence provided by the
law of the country where the offence was committed.
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the Court chall take into consideration the law of the territory on which
the offence was committed and the law of the country which committed
the accused to it for trial.

2. Any dispute as to what substantive criminal law is applicable shall
be decided by the Court.

Article 22. 1f the Court has to apply, in accordance with article 21, the
law of a State of which no sitting judge is a national, the Court may
invite a jurist who is an acknowledged authority on such law to sit with
it in a consultative capacity as a legal assessor. »

Article 23. A High Contracting Party who avails himself of the right
to commit an accused person for trial to the Court shall notify the Presi-
dent through the Registiry.

Article 24. The President of the Court, on being informed by a High
Contracting Party of his decision to commit an accused person for trial
to the Court in accordance with article 2, shall notify the State against
which the offence was directed, the State on whose territory the offence
was committed and the State of which the accused is a national.

Article 25. 1. The Court is seized so soon as a High Contracting Party
has commitred an accused person to it for trial.

2. The document committing an accused person to the Court for trial
shalli contain a statement of the principal charges against him and the
allegations on which they are based, and shall name the agent by whor the
State will be represented.

3. The State which committed the accused person to the Court shall
conduct the prosecution unless the State against which the offence was
directed or, failing that State, the State on whose territory the offence
was committed expresses a wish to. prosecute.

Article 26. 1. A.y State entitled to seize the Court may intervene,
inspect the file, submit a statement of its case to the Court and take
part in the oral proceedings.

2. Any person directly injured by the offence may, if authorised by the
Court, and subject to any cenditions which it may impose, constitute
himself partie civile before the Court; such person shall not take part in
the oral proceeding except when the Court 1s dealing with the damages.

Article 27. The Court may not entertain charges against any person
except the person committed to it for trial, or try any accused person
for any offences other than those for which he has been committed.

Article 28. The Court shail not proceed further with the case and
shall order the accused to be discharged if the prosecution is abandoned
and not at once recommenced by a State entitled to prosecute.

Article 29. 1. Accused persons may be defended by advocates belonging
to a Bar and approved by the Court.

2. If provision is not made for the conduct of the defence by a barrister
chosen by the accused, the Court shall assign to each accused person a
counsel selected from advocates belonging to 2 Bar.

Article 30. The file of the case and the statement of the partie civile
shall be communicated to the person who is before the Court for trial.
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Article 31. 1. The Court shall decide whether a person who has been
committed to it for trial shall be placed or remain under arrest. Where
necessary, it shall determine on what conditions he may be provisionally
set at liberty.

2. The State on the territery of which the Court is sitting shall place
at the Court's disposal a suitable place of internment and the necessary
staff of warders for the custody of the accused.

Article 32. The gparties may submit to the Court the names of wit-
nesses and experts, but the Court shall be free to decide whether they shall
be summoned and heard. The Court may always, even of its own motion
hear other witnesses and experts. The same rules shall apply as regards
any other kind of evidence.

Article 33. Any letters of request which the Court considers it necessary
to have despatched shall be transmitted to the State competent to give
effect thereto by the meihod prescribed by the regulations of the Court.

Article 34. No examination, no hearing of witnesses or experts and
no confrontation may take place before the Court except in tne presence
of the counsel for the accused and for the representatives of the States
which are taking part in the proceedings or after these representatives
have been duly summoned.

Article 35. 1. The hearings before the Court shall be public,

2. Nevertheless, the Court may, by a reasoned judgment, decide that
the hearing shall take place in camera. Tudgment shall always be pro-
nounced at a public hearing.

Article 36. The Court shall sit in private to consider its judgment.
Article 37. The decisions of the Court shali be by majority of the judges.

Article 38. Every judgment or order of the Court shall state the
reasons therefor and be read at a public hearing by the President.

Article 39, 1. The Court shall decide whether any object is to be con-
fiscated or be restored to its owner.

2. The Court may sentence the persons commiited to it to pay damages.

3. High Contracting Partics in whose territory objects to be restored
or property belonging to convicted persons is situated shall be bound to
take all the measures provided by their own laws to ensure the execution
of the sentences of the Court.

_ 4. The provisions of the preceding paragraph shall also apply to cases
in which pecuniary penalties imposed by the Court or costs of proceedings
have to be recovered.

drticle 46. 1. Sentences involving loss of liberty shall be executed by
a High Contracting Party chosen with his consent by the Court. Such
consent may not be refused by the State which committed the convicted
person to the Court for trial. The sentence shall always be executed by
the State which committed the convicted person to the Court if this
State exprasses the wish to do so.

2. The Court shall determine the way i~ which any fines shall be dealt
with.
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Article 41. If sentence of death has been pronounced, the State desig-
nated by the Court to execute the sentence shall be entitled to substitute
therefor the most severe penalty provided by its national law which
involves loss of liberty.

Article 42, The right of pardon shall be exercised by the State which has
to enforce the penalty. It shall first consult the President of the Court.

Article 43. 1, Against convictions pronounced by the Court no pro-
ceedings other than an application for revision shall be allowable,

2. The Court shall determine in its rules the cases in which an appli-
cation for revision may be made.

3. The States mentioned in article 25, and the persons mentioned in
article 29, shall have the right to ask for a revision.

Article 44. 1. The salaries of the judges shall be payable by the States
of which they are nationals on a scale fixed by the High Contracting
Parties.

2. There shall be created by contributions from the High Contracting
Parties a common fund from which the costs of the proceedings and other
expenses involved in the trial of cases, including any fees and expenses
of counsel assigned to the accused by the Court, shall be defrayed, subject
to recovery from the accused if he is convicted. The special allowance to
the Registrar and the expenses of the Registry shall be met out of this
fund.

Article 45. 1. The Court shall decide any questions as to its own juris-
diction arising during the hearing of a case; it shall for this purpose apply
the provisions of the present Convention and of the Convention for the
Prevention and Punishment of Terrorism and the general principles of
law.

2. If a High Contracting Party, not being the Party who sent the
case in question for trial to the Court, disputes the extent of the Court’s
jurisdiction in relation to the jurisdiction of his own national courts and
does not see his way to appear in the proceedings in order that the ques-
tion may be decided by the International Criminal Court, the question
shall be treated as arising between such High Contracting Party and the
High Contracting Party who sent the case for trial to the Court, and shali
be settled as provided in article 48.

Article 46. 1. The representatives of the High Contracting Parties shall
meet with a view to taking all necessary decisions concerning:

(2) The constitution and administration of the common fund, the divi-
sion among the High Contracting Parties of the sums considered necessary
to create and maintain such fund and, in general, all questions beating on
the establishment and the working of the Court;

(b) The organisation of the meetings referred to below in paragraph 3.

2. At their first meeting, the representatives of the High Contracting
Parties shall also decide what modifications are necessary in order to
attain the objects of the present Convention.

3. The Registrar of the Court shall convene subsequent meetings in
conformity with the rules established to that effect.

.
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4. All questions of procedure that may arise at the meetings referred
to in the present article shall be decided by a majority of two-thirds of
the High Contracting Parties represented at the meeting.

Article 47. 1. Until the present Convention is in force between twelve
High Contracting Parties, it shall be possible for a judge and a deputy
judge to be both nationals of the same High Contracting Party.

2. Article 18 and article 20, paragraph 1, shall not be applied in such
a manner as to cause a judge and a deputy judge of the same nationality
to sit simultaneously on the Court.

Ariicle 48. 1. If any dispute should arise between the High Contracting
Parties relating to the interpretation or application of the present Con-
vention, and if such dispute has not been satisfactorily solved by diplo-
matic means, it shall be settled in conformity with the provisions in force
between the Parties concerning the settlement of international disputes.

2. If such provisions should not exist between the parties to the dis-
pute, the parties shall refer the dispute to an arbitral or judicial procedure.
If no agreement is reached on the choice of another court, the parties
shall refer the dispute to the Permanent Court of International Justice,
if they are all parties to the Protocol of December 16th, 1920, relating
to the Statute of that Court; and if they are not all parties to that Proto-
col, tthey shall refer the dispute to a court of arbitration constituted in
accordance with the Convention of The Hague of October 18th, 1907, for
the Pacific Settlement of International Disputes.

Article 49. 1. The present Convention, of which the French and English
texts shall both be authentic, shall bear to-day’s date. Until May 31st,
1938, it shall be open for signature on behalf of any Member of the League
of Nations or any non-member State on whose behalf the Convention for
the Prevention and Punishment of Terrorism has been signed.

2. The present Convention shall be ratified. The instruments of rati-
fication shall be transmitted to the Secretary-General of the League of
Nations to be deposited in the archives of the League. The Secretary-
General shall notify their deposit to all the Members of the League and
to the non-member States mentioned in the preceding paragraph. The
deposit of an instrument of ratification of the present Convention shall be
conditional on the deposit by the same High Contracting Party of an instru-
ment of ratification of, or accession to, the Convention for the Prevention
and Punishment of Terrorism.

Article 50. 1. After June 1st, 1938, the present Convention shall be
open to accession by any Member of the League of Nations and any non-
member State which has not signed this Convention. Nevertheless, the
deposit of an_instrument of accession shall be conditional on the deposit
by the same High Contracting Party of an instrument of ratification of,
or accession to, the Convention for the Preventicn and Punishment of
Terrorism.

2. The instruments of accession shall be transmitted to the Secretary-
General of the League of Nations to be deposited in the archives of the
League; the Secretary-General shall notify their deposit to all the Mem-
bers of the League and to the non-member Staies referred to in article 49,
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Article 51. Signature, ratification or accession to the present Convention
may not be accompanied by any reservations except in regard to article
26, paragraph 2.

Article 52. 1. Any High Contracting Party may declare, at the time of
signature, ratification or accession, that, in accepting the present Conven-
tion, he is not assuming any obligation in respect of all or any of his
colonies, protectorates or oversea territories, territories under his suzerainty
or territories in respect of which a mandate has been entrusted to him;
the present Convention shall, in that case, not be applicable to the terri-
tories named in such declaration.

2. Any High Contracting Party may subsequently notify the Secretary-
General of the League of-Nations that he desires the present Convention
to apply to all or any of the territories in respect of which the declaration
provided for in the preceding paragraph has been made. The Convention
shall, in that case, apply to all the territories named in such notification
ninety days after the receipt thereof by the Secretary-General of the
League of Nations.

3. Any High Coniracting Party may, at any time, declare that he
desires the present Convention to cease to apply to all or any of his
colonies, protectorates, oversea territories, territories under his suzerainty
or territories in respect of which a mandate has been entrusted to him.
The Convention shall, in that case, cease to apply to the territories named
in such declaration one year after the receipt of this declaration by the
Secretary-General of the League of Nations,

4. The Secretary-General of the League of Nations shall communicate
to all the Members of the League of Nations and to the non-member
States mentioned in articles 49 and 50 the declarations and notifications
received in virtue of the present article.

Article 53, 1. The Government of the Netherlands is requested to con-
vene a meeting of representatives of the States which ratify or accede to
the present Convention. The meeting is to take place within one year
after the receipt of the seventh instrument of ratification or accession by
the Secretary-General of the League cof Nations and has for object to
fix the date at which the present Convention shall be put into force. The
decision shall be taken by a majority which must be z two-thirds majority
and include not less than six votes. The meeting shall also take any de-
cisions necessary for carrying out the provisions of article 46,

2. The entry into force of the present Convention shall, however, be
subject to the entry into force of the Convention for the Prevention and
Punishment of Terrorism.

3. The present Convention shall be registered by the Secretary-General
of the League of Nations in accordance with article 18 of the Covenant
on the day fixed by the above-mentioned meeting.

Article 54. A ratification or accession by a State which has not taken
part in the meeting mentioned in article 53 shall take effect ninety days
after its receipt by the Secretary General of the League of Nations, pro-
vided that the date at which it takes effect shall not be earlier than ninety
days after the entry into force of the Convention,

.
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Article 55. The present Convention may be denounced on behalf of
any High Contracting Party by a notification in writing addressed to the
Secretary-General of the League of Nations, who shall inform all the
Members of the League and the non-member States referred to in articles
49 and 50. Such denunciation shall take effect one year after the date of
its receipt by the Secretary-General of the League of Nations, and shall
be operative only in respect of the High Contracting Party on whoese
behalf it was made.

Ariicle 56. 1. A case brought before the Court before the denunciation
of the present Convention, or the making of a declaration as provided in
article 52, paragraph 3, shall nevertheless continue to be heard and judg-
ment be given by the Court.

2. A High Contracting Party who before denouncing the present Con-
vention has under the provisions thereof incurred the obligation of carry-
ing out a sentence shall conrtinue to be bound by such obligation.

In faith whereof the Plenipotentiaries have signed the present Conven-
tion.

DonE AT GENEVA, the sixteenth day of November, one thousand nine
hundred and thirty-seven, in a single copy, which shall be deposited in the
archives of the Secretariat of the League of Nations; a certified true
copy thereof shall be transmitted to all the Members of the League of
Nations and all the non-member States represented at the Conference.

9, A. Extract from the Conclusions adopted by the London Inter-
national Assembly on Monday, 21 June 1943

“3. That an International Criminal Court shall be instituted, and that
it shall have jurisdiction over the following categories of war crimes:

“(a) Crimes in respect of which #o national court of any of the
United Nations has jurisdiction (e.g. crimes committed in Germany against
Jews and stateless persons and possibly against Allied nations) ;

“(#) Crimes in respect of which a national court of any of the United
Nations has jurisdiction but which the State concerned elects not to try in
its own courts (for reasons such as the following:

“Where a trial in the country concerned might lead to disturbances,

“Where a national court would find it difficult to obtain evidence) ;

“(¢) Crimes which have been committed or which have taken effect
in several countries or against nationals of different countries;

“(d) Crimes committed by Heads of States;”

9. B. Draft Convention for the Creation of an International Crim-
inal Ceurt {London International Assembly, 1943)

CHAPTER I
INSTITUTION AND JURISDICTION
Article 1
Establishment of the Court

1. The United Nations hereby establish an International Criminal Court
for the trial as hereinafter nrovided, of persons accused of war crimes.
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Article 2

1. War crimes are any grave outrages violating the general principles
of criminal law as recognised by civilised nations and committed in war-
time or connected with the preparation, the waging or the prosecution of
war, or perpetrated with a view to preventing the restoration of peace.

2. War crimes can be perpetrated, either by direct action, or by par-
ticipating in the crime, by aiding or abetting, inciting, conspiring or giving
the order to commit the crime.

3. War crimes can be perpetrated, as a principal or an accessory, by
any person whatever, irrespective of his rank or position, Heads of State
included. .

Article 3
Scope of Jurisdiction

1. Asa rule, no case shall be brought before the Court when a domestic
court of any one of the United Nations has jurisdiction to try the accused
and it is in a position and willing to exercise such jurisdiction,

2. Accused persons in respect of whom the demestic courts of two or
more United Nations have jurisdiction, may however, by mutual agreement
of the High Contracting Parties concerned, be brought before the Court.

3. Provided that the Court consents, any crime as defined in article 2
may be brought before the International Criminal Court, either by national
legislation of the State concerned, or by mutual agreement of the High
Contracting Parties concerned in the trial.

Article 4
Committal for Trial

1. Each H.C.P. shall be entitled, instead of prosecuting before his own
Courts a person residing or present in his territory who is accused of a
war crime, to commit such accused for trial to the I1.C.C.

2. A High Contracting Party who has—or whose national has—suf-
fered damage by a war crime shall be entitled to request the prosecuting
authority of the 1.C.C. to summon before that Court any person accused
of such crime residing or present upon the territory of another H.C.P.
The H.C.P. upon whose territory the accused is residing or present
when he is summoned to appear before the I.C.C. shall if reqguested to do
so, arrest the accused and hand him over to the prosecuting authority of
the Court.

Article 5
Legal nature of the handing over to the 1.C.C. of Accused Persons

The handing over of an accused person to the prosecuting authority of
the I.C.C. is not an extradition. The I.C.C. is deemed for the purpose of
this Convention a Criminal Court common to all nations, and justice
administered by this Court shall not be considered as foreign.
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CHAPTER II
ORGANTSATION OF THE COURT, AND OF ITS AUXILIARIES

Article 6

The Seat of the Court shall be established in London, but the Court may
decide to meet elsewhere.

Article 7
Language
The official language of the Court shall be the English language.

Article 8
Qualifications of Judges

The Court shall be composed of judges chosen or elected from among
jurists who are acknowledged authorities on criminal law and who are or
have been members of high courts of criminal jurisdiction or possess the
qualifications required for appointment to high judicial office in their own
countries or who are recognised as authorities on criminal or international
law. They shall be chosen or elected from among jurists who are conver-
sant with the English language.

Article 9
Number of Judges

1. The Court shall consist of thirty-five judges.
2. The number of judges may be increased if the need arises.

Article 10
Election of Judges

i. Each time a vacancy occurs, any H.C.P. in respect of which the
present Convention is in force may nominate not more than three candi-
dates for appointment as judges of the Court. The candidates may or may
not  be nationals of the nominating H.C.P.

2. The International Criminal Court shall elect the judges from the
persons so nominated,

3. The appointment of the original judges shall be made by a joint
decision of the H.C.Ps. Such appointment shall be made regardless of the
nationality of the judge, but it shall take into account that the Court
should represent the principal legal systems of the world and that it should
ensure a fair representation of the countries that have been occupied by
the enemy. Such appointment shall be made not more than two months
iaitg the time when the present Convention has been signed by seven

.C.Ps.

Article 11
Declaration on Assuming Office

Every member of the Court shall, before taking up his duties, give a
solemn undertaking in open Court that he will exercise his powers im-
partially and conscientiously.
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Article 12
Diplomatic Privileges

The H.C.Ps. shall grant the members of the Court diplomatic passports,
privileges and immunities when engaged on the business of the Court.

Article 13 _
Duration of Appointment
1. Judges shall hold office for seven years, unless the Court has ceased
to exist before the lapse of such period.

2. Every year, a number of judges shall retire. This number shall be
adjusted in order to allow for a renewal of the Court after seven years.

3. Judges may be re-elected.

4. Judges shall continue to discharge their duties until their places
have been filled.

5. Judges, though replaced, shall finish any cases they have begun.

Article 14
Vacancies
1. Any vacancy, whether occurring on the expiration of a judge’s term
of office or for any other cause, shall be filled as provided in article 10.
2. In the event of the resignation of a member of the Court, the resig-
nation shall take effect on notification being received by the Registrar.
3. If a seat on the Court becomes vacant more than eight months before
the date at which a new election to that seat would normally take place,

the H.C.Ps. shall within two months nominate candidates for the seat in
" accordance with article 10, section 1.

Article 15
Unezxpired Term of Office

A judge appointed in place of a judge whose period of appointment had
not expired shall hold the appointment for the remainder of his predeces-
sor’s term.

Article 16
Judges Emeriti

A judge who has been honourably discharged from office shall be styled
judge emeritus and shall be entitled to his full salary; he may, in case of
emergency, be called upon to perform such duties as the Court may decide.

Article 17
Loss of Office
A member of the Court cannot be dismissed unless in the opinion of
the two-thirds of the other members, including the judges, the Procurator
General and his deputies, he has ceased to fulfill the required conditions.
The Dismissal shall be pronounced by the I.C.C. upon request of the

President or of any other judge or of the Procurator General, or of any
of his deputies. .
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Article 18
Election of President and Vice-President

The Court shall ‘lect its President and Vice-President for two years;
they may be re-eleuced.

Articie 19
Diyision of the Court
1. The Court may decide to split into two or more divisions.
2. The number of members who shall sit to try an accused shall be
three, five, seven or more according to the rules of the Court; when a case

is submitted for revision, the number of judges who shall sit shall be at
least seven.
Article 20
Disabilities of Judges

1. Judges may not take part in trying any case in which they have
previously been engaged in any private capacity whatsoever, except with
permission of the Court.

2. Judges who have, in the case which is before the Court, acted as
counsel to one of the parties or otherwise, in any capacity other than
official shall not take part in trying that case. .

3. Ii, for'some special reason, a judge considers that he should not sit

to try a particular case, he shall so notify the President and the Court
shall decide.

Article 21
Prosecuting Authority

1. The prosecuting authority near the Court shall be the United Nations
Procurator General. He shall act on behalf of the United Nations as a whole.
He shall be chosen by the Court among candidates of any nationality
possessing the qualifications required in article & and nominated in the
manner prescribed in article 10, section 1. He shall hold his office for three
years and may be re-appointed by the Court. The provisions eof articles
11, 12, 14, 15 and 16 shall apply to him. The appointment of the original
Procurator General shall be made in the way prescribed in article 10,
section 3, for the judges. ) _

2. A number of deputies may be appointed to the Procurator General
as the need arises. Their number is limited. They are appointed in the
same manner and are submitted to the same provisions as the Procurator
General. They act under his direction.

3. In respect of specific cases, the H.C.P. concerned may appoint an
officer who will assist the Procurator General with his advice and act
under his direction.

Article 22
Functions of the Procurator General
1. The functions of the Procurator General will be among others:

(a) To receive the complaints, conduct the n~e'i=inary investigations,
collect the evidence, describe the charges, prepere th< tase for the prosecu-
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tion, call witnesses and in general do all that is necessary to bring the
case before the Court;

(b) To summon a person accused by a H.C.P. to appear before the
Court in conformity with article 31, section 1;

(c) To demand, whenever necessary, the arrest and the handing over
of persons mentioned in (&) hereabove;

(d) To give his opinion as to whether a person committed for trial
shall be placed in custody by operation of article 39;

(e¢) To appear and act on behalf of the prosecution whenever necessary;

(f) To bring before the Court on his own authority any person whom
he accuses of a war crime, and to conduct the prosecution in any case
which is sent to the Court by the United Nations Commission for the
Investigation of Wzt Crimes;

(g) To ensure the carrying out of the Court’s decisions and orders;
such decisions will be carried out in the name of the United Nations.

Article 23

The provisions of article 17 apply to the Procurator General and to his
deputies.

Article 24
Registry
1. The work of the Registry of the Court shall be performed by a

Registrar appointed by the Court.
2. The Court’s archives shall be in the charge of the Registrar.

Article 25

International Constabulary

1. Near the Court there shall be a body of International Constabulary
which will be charged with the execution of the orders of the Court and of
the Procurator General.

2. The members of this body shall be chosen by the Court among cau-
didates belonging to different nationalities, in the manner prescribed for
the nomination of the judges.

3. The H.C.Ps. will confer upon'the Constabulary the necessary power
to call the assistance of the local police, when such assistance is necessary
for the performance of its duties.

CHAPTER III
PracTICE, PROCEDURE AND LAW

Article 26
Powers of the Court to enact Regulations

1. Within the limits traced by chapter IV of the present Convention,
the Court shall establish regulations to govern its practice and internal
procedure. These rules shall be decided by a majority of the judges, meet-
ing to this effect. .
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2. The Court shall decide any questions as to its own jurisdiction arising
during the hearing of a case; it shall for this purpose apply the provisions
of the present Convention and the generally accepted principles of law.

Article 27
Low to be Applied

1. Until a convention laying down the main principles of international
criminal law, defining the crimes and affixing penaliies to them has been
agreed upon, the Court shall apply:

(la) International custom, as evidence of a general practice accepted
as law;

(b) International treaties, conventions and declarations, whether general
or particular, recognised by the H.C.Ps.;

(¢) The general principles of criminal law recognised by the United
Nations;

(d) Judicial decisions and doctrines of highly qualified publicists as
subsidiary means for the determination of rules of law.

2. No act may be tried as an offence unless it is specified as a criminal
offence either by the law of the country of the zccused, or by the law of
his residence at the time of the commission of the act, or by the law of
the place where the act was carried out, provided in each case that such
law is in accordance with the general principles of criminal law recog-
rised by the United Nations.

3. The penalty is, nntil a convention on international criminal law has
been agreed upon, at the discretion of the Court. In administering the
penalty, the Court shall however take into consideration the law of the
territory on which the offence was committed, the national law of the
accused person, and the law of the country where the crime was carried
out, but the Court shall not be bound by any of these laws.

4, If the Court has to consider, in accordance with article 1 [sic], the
law of a State of which no judge sitting on the Bench is a national, the
Court may invite a jurist who has an acknowledged authority on such law
to sit with it, in a consultative capacity on points of law only.

Article 28
Superior Order
With regard to the plea of Superior Order the Court shall apply the
following rules:

(i) An order given by a superior to an inferior to commit a crime is
not in itself a defence;

(ii) The Court may consider in individual cases whether the accused
was placed in a state of irresistible compulsion and acquit him or mitigate
the punishment accordingly ;

(iii) The defence that the accused was placed in a state of compulsion
is excluded:

(a) If the crime was of a revolting aature;
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(b) If the accused was, at the time when the alleged crime was com-
mitted, a member of an organization, the membership of which implied the
execution of criminal orders.

CHAPTER IV
INTRODUCTION OF CASES BEFORE THE COURT, PROCEDURE AND TRIAL

Article 29
Service of Charge

1. Except in the case where he is committed for trial and delivered to
the Court by virtue of article 4, section 1, an accused person who is required
to appear before the I.C.C. must be summoned by the Procurator General
to this effect.

2. The Procurator General shall issue such summons if requested to do
so by a H.C.P.

3. The summons shall be notified by the Procurator General to the
accused through the channel of the H.C.P. upon whose territory he is
present, or by any other means decided by the Court.

4, The charges brought against the accused shall be mentioned in the
summons.

S. The Procurator General may request that the H.C.P. shall arrest an
accused who is present in his territory and hand him over to the Court
for trial. If the accused is in Axis territory the Procurator General shall
issue a warrant for his arrest by the International Constabulary.

Article 30

Procedure in the case of ¢ H.C.P. committing o person for trial before the
I.C.C.

1. A High Contracting Party who avails himself of the right conceded
to him by operation of article 4, section 1, of the present Cenventicn to
commit an accused person for trial to the Court shall notify the President
through the Registry.

2. The President of the Court, on being informed by a H.C.P. of his
decision to commit an accused person for trial to the Court in accordance
with article 4, section 1, shall notify the State on whose territory the
offence was committed and the State of which the accused is a national.

3. The Court is in this case seized so soon as the above-said decision
is notified to the Registry.

4. The document committing an accused person to the Court for trial
shall contain a statement of the principal charges against him and the alle-
gations on which they are based.

Article 31

Procedure in the case of @ H.C.P. requesting that an accused shall be tried
by the 1.C.C. .

1. A High Contracting Party who availing himself of the right conceded
him by operation of article 4, section 2, requests the Procurator General to
summon an accused person to appear before the Court, shall state all the
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charges against him and the allegations on which they are based. The Pro-
curator General shall deliver a summons requesting the accused to appear
before the Court.

2. The accused who has been summoned by the Procurator General to
appear before the Court, shall be compelled to do so. The Procurator Gen-
eral shall issue a warrant for his arrest by the International Constabulary.

3. The Court is in the case provided in this article seized so soon
as it has received communication of the request, either from the H.C.P.
himself, or from the Procurator General.

4. After having heard the accused and taken the opinion of the Procura-
tor General the Court shall decide whether the accused shall be committed
for trial.

5. The Court may postpone this decision until it has obtained further
information on the matter, either by means of letters of request or as pro-
vided in article 41 or otherwise at the Court’s discretion.

6. If the accused is committed for trial the prosecution shall be zon-
ducted by the Procurator General.

Article 32
Rights of States to Intervene

Any State entitled to seize the Court by virtue of articles 30 and 31
may intervene, inspect the file, submit a statement of its case to the Court
and take part in the oral proceedings.

Article 33 '
No accused shall be tried i absentia.

Article 34
Previous Trial of Accused

1. The fact that a person accused of a crime has been previously tried
by an Axis Court for this same crime is not an obstacle to a trial before
the I.C.C., whether the first trial ended with a conviction or with an ac-
quittal. The Procurator General is in this case entitled to obtain without
delay, from the H.C.P. in whose Courts the trial was held, the whole
o;iginai gl(e: and evidence, which shall be submitted to the consideration
of the

2. Conversely no person who has been tried by the I.C.C. shall be tried
agair. for the same offence by a national court.

Article 35

Partie civile
Any person who has directly suffered damage by the crime or offence
may, if authorised by the Court, and subject to any conditions which it may
impose, constitute himself partie civile before the Court; after he has con-

stituted himself pertie civile he shall not take part in the oral proceedings
except when the Court is dealmg with the damages.
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Article 36
Scope of the Trial

The Court may not entertain charges against any person except the per-
son committed to it for trial, or try any accused person for any offences
other than those for which he has been committed, except by mutual
consent of all parties concerned. :

Article 37
Abandonment of the Prosecution

The Court shall not proceed further with the case and shall order the
accused to be discharged if the prosecution is abandoned and not at once
recommenced by a State entitled to demand prosecuticn or by the Procura-
tor General.

Article 3%
Rights of the Defence

1. Accused persons may be defended by persons admitted as advocates
by the Court.

2. If provision is not made for the conduct of the defence by an
advocate chosen by the accused, the Court shall assign to each accused
person a counsel selected from persons admitted as advocates by the Court.

3. The accused and his advocate shall be entitled to inspect the file,
statements and evidence. The documents shall be translated into the
language of the accused if he so desires; one or more translators shail be
appointed by the Court to this effect.

Article 39
Arrest of Accused

1. The Court shall decide whether a person who has been committed
to it for trial shall be placed or remain under arrest. Where necessary,
it shall determine on what conditions he may be provisionally set at
liberty.

2. The State on the territory of which the Court is sitting shall place
at the Court’s disposal a suitable place of internment and the necessary
staff of warders for the custody of the accused, if this is necessary.

Article 40
Evidence, Witnesses, Experts

1. The parties may submit to the Court the names of witnesses and ex-
perts, but the Court shall be free to decide whether they shall be sum-
moned and heard. The Court may always, even of its own motion, hear
other witnesses and experts. The same rules shall apply as regards any
other kind of evidence,

2. The Court may decide that the witnesses will be heard either in
Court, or before one of the judges of the Court at a place prescribed by the
Court, or before the judicial authorities of another State, by letters of
request. .
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3. H.C.P. undertake to give the Court every assistance, especially in
respect of the attendance of witnesses, which will be secured, eventually
by compulsion, according to the rules of the country where the witness
is residing. :

4. Any evidence shall be recorded.

Article 41

Letters of Request

1. Any letters of request which the Court considers it necessary to
have dispatched shall be transmitted to the State competent to give effect
thereto by the method prescribed by the regulations of the Court.

2. When one of the judges is charged with the mission of conducting
these operations, the H.C.P, upon whose territory they are to take place
will give him any assistance required by him for the fulfilment of his mis-
sion. He shali be entitled to demand such assistance from the Government
of the H.C.P. concerned.

Article 42

Hearings of the Court: Presence of the Accused

Except when the Court decides otherwise, no examination, no hearing
of witnesses nr experts and no confrontation may take place before the
Court in the absence of the accused, and his advocate. The operations
mentioned in article 41 are not subjected to the conditions of this article.

Article 43
Publicity of Hearings
1. The hearings before the Coust shall be public.

2. Nevertheless, the Court may, for special reasons decide that the
hearing shall take place in camera. Any judgment shall be pronounced at
a public hearing.

CHAPTER V
TuE JupeMENT, 1Ts EXECUTION, PARDON AND REVISION

Article 44

Delivery of Judgment

1. The Court shall sit in private to consider its judgment, and the judges
are bound to secrecy as to their deliberations.

2. The decisions of the Court shall be by a majority of the judges sitting
in the case, and the decisions shall be deemed to be the opinion of the
Court as a whole.

3. Every judgment or order of the Court shall state the reasons therefor
and be read at a public hearing by the Chairman. Only the reasons which
carry the decision of the majority shall be included in the sentence, and
no dissenting opinion shall be published or divulged in any way.
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Article 45
Confiscations and Damages

1. The Court shall decide whether any object is to be confiscated or be
restored to its owner.

2. The Court may sentence the persons conmmitted to it to pay damages,
and costs of proceedings.

Article 46
Restitutions and Recoveries

1. H.C.Ps. in whose territory objects to be restoted or property belong-
ing to convicted persons are situated, shall be bound to take all the meas-
ures provided by their own laws to ensure the execution of the sentence of
the Court.

2. The provision of this article shall also apply to cases in which pe-
cuniary penalties imposed by the Court, compensation for damages or
costs of proceedings have to be recovered.

Article 47
-Fines

The Court shall determine the way in which any fines shall e dealt
with: failing special determination any amounts collected as fines ¢ costs
shall be credited to the common fund established by article 53 hereafter.
Costs shall be in the discretion of the Court.

Article 48
Execution of Sentences

Sentences involving loss of liberty shall be executed by a H.C.P. chosen
with his consent by the Court. Such consent may not be refused by the
State which committed the convicted person to the Court for trial, or by
the State upon whose request the convicted person was committed to the
Court for trial; the sentence shall always be executed by the State which
committed the convicted person to the Court if this State expresses the
wish to do so.

Article 49
Capital Punishment

If sentence of death has been pronounced, and the legislation of the
State designated by the Court to execute the sentence does not provide for
capital punishment, the State concerned shall be entitled to substitute there-
for the most severe penalty provided by its national law which involves
loss of liberty.

Article 50
Pardon

The right of pardon shall be exercised by the State which has to enforce
the penalty. -
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Atrticle 51
Revision

1. Against convictions pronounced by the Court, no proceedings other
than an application for revision shall be allowable.

2. The H.C.Ps. mentioned in articles 30 and 31 and the persons sen-
tenced by the Court shall have the right to apply for a revision.

3. It is in the discretion of the Court to grant or to refuse a revision;
the reasons for the grant or refusal shall not be given except when the
revision has been requested by a H.C.P.

CHAPTER VI
MEASURES FOR THE APPLICATION OF THE PRESENT CONVENTION

Article 52
Assistance

The H.C.Ps. undertake to assist the Court and the Procurator General
in the discharge of their duties. They undertake to adjust their national
legislation to meet the requirements of the present Convention.

Article 53
Common Fund

1. There shall be created by contributions from the H.C.Ps. a common
fund from which the salaries and pensions of all members and officers of
the Court, the costs of the proceedings and other expenses involved in the
trial of cases, including any fees and expenses of counsel assigned to the
accused by the Court, shall be defrayed, subjer’ to recovery from the
accused if he is convicted. The expenses of the Court, of the Procurator’s
office and of the Registry shall be met out of this fund.

2. The salaries of the judges, of the Procurator General and of the
other officers of the Court shall be payable from this fund on a scale fixed
b){dthe H.C.Ps, as well as any pensions which may be payable to their
widows.

Article 54
Transitional Measure

Until the time when the present Convention is in force between sixteen
States it shall be possible for a judge and a deputy judge to be both
nationals of the same State, but a judge and a deputy judge of the same
nationality shall not sit together in a case, except when it is impossible to
do otherwise.

Article 55
Meetings with Representatives of H.C.Ps.

1. Representatives of the H.C.Ps. shall meet whenever necessary to-
gether with the Court and the Procurator General with a view to taking
all necessary decisions concerning:
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(2) The constitution and administration of the common fund and the
division among the H.C.Ps. of the sums considered necessary to create and
to maintain such fund;

(b) The appointment of additional judges in the event provided in article
10, section 2;

(¢) The appointment of additional deputies-Procurator General as pro-
vided in article 21, section 2; ’

(d) All other questions bearing on the establishment and the working
of the Court;

(¢) The prolongation or curtailment of the Court’s existence.

2. The Government of the first State to sign this Convention is requested
to convene the first meeting of representatives of the H.C.Ps. The meeting
is to take place within two months after the date upon which the Conven-
tion has been signed by seven H.C.Ps.

2. The Registrar of the Court shall act as Secretary of those meetings,
he shall convene subsequent meetings in conformity with the rules which
may be established to that effect or the orders of the Court.

Article 56
Contestations or Disputes

1. I any dispute should arise between the H.C.Ps. relating to the inter-
pretation of application of the present Convention, and if such dispute has
not been satistactorily solved by diplomatic means, it shall be settled in
conformity with the settlement of international disputes.

2. If such provisions should not exist between the parties to the dispute,
the parties shall refer the dispute to an arbi*ral or judicial procedure.
If no agreement is reached on the choice of another court, the parties shall
refer the dispute to the Permanent Court of International Justice, if they
are all parties to the Protocol of December 16th, 1920, relating to the
Statute of that Court; and if they are not all parties to that Protocol,
they shall refer the dispute to a court of arbitration constituted in accord-
ance with the Convention of The Hague of October 18th, 1907, for the
Pacific Settlement of International Disputes.

Article 57
Date, Signature, and Ratification of the present Convention

1. The present Convention, of which the French and English texts shall
both be authentic, shall bear to-day’s date. Until . . . it shall be open for
signature on behalf of any State.

2. The present Convention shall be ratified. It shall however provision-
ally come into force, without awaiting such ratificaticn, on the day follow-
ing that upon which it has been signed by seven H.C.Ps.

Article 58
Accession to the Convention

1. After . . . the present Convention shall be open to accession by any
State on whose behalf the Convention has not been sigped.
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2. The instruments of accession shall be transmitted to the Secretary-
General of the League of Nations to be deposited in the archives of the
League; the Secretary-General shall notify their deposit to all the Mem-
bers of the League and to the States referred to in article 57.

Article 59
Territorial Reservations

1. Any H.C.P. may declare, at the time of signature, ratification or
accession, that in accepting the present Convention, he is not assuming any
obligation in respect of all or any of kis colonies, protectorates or overseas
territories, territories under his suzerainty or territories in respect of
which 2 mandate has been entrusted to him; the present Convention shall,
in that case, not be applicable to the territories named in such declaration.

2. Any H.C.P. may subsequently notify the Secretary-General of the
League of Nations that he desires the present Convention to apply to ali
or any of the territories in respect of which the declaration provided for
in the preceding section has been made. The Convention shall, in that case,
apply to all the territories named in such notification ninety days after the
receipt thereof by the Secretary-General of the League of Nations.

3. Any H.C.P. may, at any time, declare that he desires the present
Convention to cease to apply to all or any of his colonies, protectorates,
overseas territories, territories under his suzerainty or territories in respect
of which a mandate has been entrusted to him. The Convention shall, in
that case, cease to apply to the territories named in such declaration one
year after the receipt of this declaration by the Secretary-General of the
League of Nations.

4. The Secretary-General of the League of Nations shall communicate
to all the Members of the League of Nations and to the non-member
States mentioned in articles 57 and 58 the declarations and notifications
in virtue of the present article,

Article 60
Registration of this Convention
The present Convention shall be registered by the Secretary-General of
the League of Nations in accordance with Article 18 of the Covenant.
Article 61
Denunciation

The present Convention may be denounced on behalf of any H.C.P. by
a notification in writing addressed to the Secretary-General of the League
of Nations, who shall inform all the States referred to in articles 57 and
58. Such denunciation shall take effect one year after the date of its receipt
by the Secretary-General of the League of Nations, and shall be operative
only in respect of the H.C.P. on whose behalf it was made.

Article 62 _
Effects of Denunciation upor. Specific Cases

1. A case brought before the Court before the denunciation of the
present Convention, or the making of a declaration as provided in article



112 _ APPENDICES

59, section 3, shall nevertheless continue to bhe heard and judgment be
given by the Court.

2. A High Contracting Party who before denouncing the present Con-
vention has under the provisions therefor incurred the obligation of carry-
ing out a sentence shall continue to be bound by such obligation, unless
the Court decides to entrust another H.C,P. with this obligation, in which
case the convicted person shall be surrendered to the H.C.P. who has
undertaken to carry out the sentence.

 (Texts teken from London International Assembly, Reports on Punish-
wment ¢t War Crimes, 1943, pp. 324-346.)

C.50(1)
30 September 194

10. United Nations War Crimes Commission. Draft convention for
the establishment of a United Nations war crim~s court with an
explanatory memorandum

[ Names of the High Contracting Parties . . .] desirous of ensuring that
the perpetrators of war crimes committed by the enemy shall be brought
to justice,

Recognising that in general the appropriate tribunals for the trial and
punishment of such crimes will be national courts of the United Nations,

Mindful of the possibility that cases may occur in which such crimes
cannot be conveniently or effectively punished by a national court,

Have decided to set up an Inter-Allied Court before which the Gov-
ernments of the United Nations may at their discretion bring to trial
persons accused of an offence to which the Convention applies in prefer-
ence to bringing them before a national court, and

For this purpose have appointed as their plenipotentiaries: (names
of the plenipotentiaries) who, having communicated their full powers found
in good and due form,

Have agreed as follows:
Article 1

1. There shall be established a United Nations War Crimes Court for
the trial and punishment of persons charged with the commission of an
offence against the laws and customs of war.

2. The jurisdiction of the Court shall extend to the trial and punish-
ment of any person—irrespective of rank or position—who has committed,
or attempted to commit, or has ordered, caused, aided, abetted or incited
another person to commit, or by his failure to fulfil a duty incumbent upon
him has himself committed, an offence against the laws and customs of
war.

3. The jurisdiction of the Court as defined above shall extend to
offences committed by the members of the armed forces, the civilian an-
thorities or otller persons acting under the authority of, or claim or
colour of authority of, or in concert with a State or other political entity
engaged in war or armed hostilities with any of the High Contracting
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Parties, or in hostile occupation of territory of any of the High Con-
tracting Parties.

Article 2

The judges of the Court and members of the Court shall be chosen in
accordance with the following provisions:

(a) Within thirty days after the coming into force of the Convention,
each of the High Contracting Parties shall appoint three persons as mem-
bers of the Court. The names of the persons so appointed shall be trans-
mitted to His Britannic Majesty’s Principal Secretary of State for Foreign
Affairs in the United Kingdom. who shall communicate them forthwith
te the other High Contracting Parties.

(») Within fifteen days after the communication of the said names to
the Hich Contracting Parties, His Britannic Majesty’s Principal Secre-
tary of State for Foreign Affairs shall call a conference of representatives
of the High Contracting Parties to meet in London at such time and
place as he may direct.

(c) The conference shall proceed to the election of the judges of the
Court from among the members of the Court. The election shall take
place by secret ballot and by such method of voting as the conference
may determine. The number of judges to be elected shall be determined
by the conference.

(d) Any State which becomes a party to the convention after it has come
into force, shall appoint three members of the Court as provided in para-
graph (a). These names shall in the same manner be communicated to the
other High Contracting Parties.

Article 3

The members of the Court shall be nationals of the High Contracting
.Parties and shall possess the highest legal qualifications. They shall be
conversant with either English or French.

Article 4

The date of the first meeting of the Court shall be set by the conference
referred to in article 2, paragraph (b) — this first meeting shall be in
London. The Court shall thereupon decide upon its seat, which it may
change at any time. The Court may decide to meet elsewhere than at its
seat.

Article 5

1. In the event of a vacancy among the judges, the Court shall proceed
to the election of a judge from among the members of the Court,

2. In the event of a vacancy among the members of the Court the High
Contracting Party who appointed the member whose place is vacated shall
designate his successor.
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Article 6

Judges of the Court may not exercise any political or administrative
function, or engage in any activity of a professional nature so long as
they are judges of the Court.

Article 7

The Court shall elect its President and Vice-President, appoint its Regis-
trar and otherwise perfect its organization and that of its Divisions.

Article 8

Judges of the Court as well as the Registrar of the Court and the Officer
appointed under article 11, paragraph 2, to conduct prosecutions, shall
enjoy diplomatic privileges and immunities.

Article 9

1. A judge of the Court who desires to resign his post shall arrange with
the P-esident as to the date on which his resignation shall take effect.

2. rhe Court, with the concurrence of not less than three-fourths of the
judges, may retire a judge who has ceased to be able adequately to perform
the functions of his office.

Article 10

The Court shall establish rules for the administration and procedure of
the Court and its Divisions. The Court shall have authority to amend or
to supplement these rules from time to time.

Article 11

1. The responsibility for the conduct of prosecutions before the Court
will in general rest with the Government of the United Nations by which
the case is brought before the Court.

2. The conference referred to in article 2, paragraph (b), shall appoint
an officer to whom may be entrusted the conduct of the prosecution in any
case in which the Government of the United Nations primarily concerned
prefers that the prosecution should not be undertaken by its own repre-
sentatives.

3. This officer shall be assisted by such staff as the Court may think
necessary.

4. The expenses incurred in connexion with the prosecution of cases
entrusted to the officer appointed by the Court shall be borne by the State
which has transmitted the case to the Court.

Article 12

1. For the trial of cases the Court shall sit in Divisions. Each of the
Divisions shall in the trial of cases assigned to it exercise the powers con-~
ferred upon the Court.

2. Each Division shall consist of not less than five judges who shall be
designated from time to time by the President of the Court. The Divisions
shall sit at such places, and shall continue to exist for such periods, as the
President may determine.

.
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3. Not less than five judges shall sit to hear and determine each case.

Article 13

Every judge of the Court shall, at the commencement of the first public
session of the Court which he attends, make a solemn declaration in open
Court that he will exercise his functions, and duly administer justice
without partiality or favour according to law.

Article 14

The Court may:

(a) Order any witness to attend and be examined before the Court;

(b) Summon any person with expert knowledge to give evidence in
any case;

(¢) Order the disclosure and production of any document, exhibit or
any other thing connected with the case;

(d) Issue letters of request;

(e) Appoint commissioners for the taking of evidence.

Article 15

Subject to the provisions of this Convention, an accused person appear-
ing for trial before the Court shall, in addition to any specific rights which
he may enjoy under the Convention or under the rules be entitled:

1. To be informed in writing of the charges against him, which shall be
set forth in sufficient detail to give him a reasonable opportunity to prepare
his defence.

2. To have a reasonable opportunity to prepare his defence.

3. To have the benefit of qualified legal counsel chosen by himself. If
the accused is not represented by counsel of his own choice, the Court shall
assign qualified legal counsel for his defence.

4, To be present during the conduct of the proceedings.

5. To make such pleas and defences as are generally recognized by
civilized nations.

6. To produce evidence upon his behalf.

7. To decline to give evidence against himself,

Article 16

Hearings shall be public unless the Court for reasons which it states
directs that the hearing shall take place in camera.

Article 17

1. No person shall be prosecuted before the Court if he has already
been convicted or acquitted of the same offence before a court of one of
the High Contracting Parties.

2. No trial or sentence by a Court of an enemy or former enemy State
shall bar trial or sentence by the Court. If a sentence has been imposed
by a Court of any enemy or former enemy State, the penalty already under-
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gone shall be taken into account in fixing any sentence which may be
imposed.

Ariicle 18

The Court shall apply:

{(a) General international treaties or conventions declaratory of the
laws of war, and particular treaties or conventions establishing laws of
war between the parties thereto;

(b) International customs of war, as evidence of a general practice
accepted as law;

(¢) The principles of the law of nations, derived from the usages estab-
lished among civilized peoples, from the laws of humanity, and from the
dictates of the public conscience;

(d) The principles of criminal law generally recognized by civilized
nations;

(e) Judicial decisions as subsidiary means for the determination of the
rules of the laws of war.

Article 19
1. The Court shall sit in private to consider its judgment. The judges
shall observe secrecy as to the nature of their deliberations.

2. Every judgment or order shall be pronounced at a public session
and shall state the reasons on which it is based.

3. The decisions shall be by a majority of the judges participating.
' Article 20
The Court shall have power to adjudge appropriate punishments in-
cluding death or any lesser punishment.
Article 21
Sentences shall be executed as directed by the Court.

Article 22

The expenses incurred in connexion with the establishment and function-
ing of the Court, the salaries and expenses of the judges and officials of
the Court and of their staff, and by the execution of sentences imposed
by the Court, shall be defrayed in such manner as the High Contracting
Parties may determine. .

Article 23

The High Contracting Parties undertake severally to adopt such
measures as may be necessary to give effect to the provisions of the
Convention. _

Article 24

The Convention shall be ratified.

The ratifications shall be deposited in London with the Government of
the United Kingdom of Great Britain and Northern Iseland.
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A procés verbal shall be drawn up recording the receipt of each rati-
fication and a copy duly certified shall be sent through the diplomatic
channel to each of the High Contracting Parties.

Article 25

As soon as the number of ratifications deposited with the Government
of the United Kingdom is deemed by that Government sufficient to justify
the establishment of the Court, His Britannic Majesty’s Principal Sec-
retary of State for Foreign Affairs shall address a communication to that
effect to the other High Contracting Parties, and the Convention shall
enter into force on the tenth day after the dispatch of such communication.

Article 26

Members of the United Nations who are not signatories of the Con-
vention are allowed to adhere to it.

For this purpose they must make their adhesions known to the High
Contracting Parties by means of a written notification addressed to the
Government of the United Kingdom, and by it communicated to all the
other Contracting Parties. _

Article 27

As soon as the President of the Court can fix a date by which the Court
will have completed the trial of persons who are brought before it for
offences within its jurisdiction, he shall address a notification to His
glritanfrflic Majesty’s Principal Secretary of State for Foreign Affairs to

at effect.

Copies of this notification shall be communicated by him through the
diplomatic channel to all the other High Contracting Parties, and he shall
propose a date on which the Court shall be wound up and the Convention
shall cease to operate.

Article 28

Unless an agreement is arrived at between the High Contracting Parties
for the variation of the date referred to in the last paragraph of article 27,
the said date shall be communicated to the President and arrangements
shall be made by him for winding up the Court by the said date.

Article 29

Without prejudice to the validity and the completion of any sentences
imposed by the Court which may not have expired at the date fixed for
the winding up of the Court, and without prejudice to the distribution be-
tween the High Contracting Parties of such expenditure as it may be
necessary to incur after the date fixed for the winding up of the Court in
connexion with uncompleted sentences imposed by the Court, or in con-
nexion with the winding up of its affairs or the preservation of its archives
or with other matters and subject to any further agreement which may be
concluded between the High Contracting Parties, the Convention shall
cease to have effect on the date fixed for the winding up of the Court.
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C.58
6th October, 1944

UNITED NATIONS WAR CRIMES COMMISSION

EXPLANATORY MEMORANDUM

To accompany the draft convention for the establishment of a United
Nations war crimes court

The draft of the convention is self-explanatory. But, during the discus-
sion of the draft there emerged from time to time certain points which,
in the opinion of the Commission, would require elaboration. A number
of these have been settled or clarified in the text of the draft convention as
it gradually took its definite shape. There remain, however, certain matters
which, as they have not found their way into the final text, have to be
specifically dealt with in this memorandum.

(@) During the preparatory work on the convention certain drafts were
submitted in which a detailed list of war crimes was included in article 1.
The list was not meant to be exhaustive and, after considerable discussion,
the Commission found it appropriate not to include a detailed list but to
confine itself to the terms of the first paragraph of article 1 — “an offence
against the laws and customs of war”. It is considered that this will give
the Court the necessary latitude of action to carry out the intention of the
Allied Governments as expressed in numerous public statements, notably
the Declaration in Moscow dated 1 November 1943,

(5) The Commission has considered the question of “Superior Orders”.
It finally decided to leave out any provision on the subject for the same
reason as that for which it left out the detailed list of war crimes. The
Commission considers that it is better to leave it to the Court itself in each
case to decide what weight should be attached to a plea of superior orders.
But the Commission wants to make it clear that its members unanimously
agree that in principle this plea does not of itself exonerate the offender.

(c) It will be noted that the only clause in the convention which deals
with the question of languages is article 3 of the draft, where it is stated
that the members of the Court “shall be conversant with either English or
French”. The Commission fully realises, however, that, in the Far East, for
instance, it is to be assumed that the Chinese language will be the one used
by witnesses and perhaps by other persons participating in the work of
the Court. It is also probable that the Russian language or other Slavonic
languages may have to be used in some of the divisions of the Court. In
addition, the German language will certainly be the one used in numerous
documents and also in pleading before the Court. Obviously, the language
question implies the necessity of quite considerable interpreting and trans-
lating work. The accused persons will be entitled to have documents
translated into a language which they understand and will likewise be
entitled to have oral statements interpreted into such language. The
Commission has therefore considered it desirable that the Court itself
should be left free to establish, under article 10, the necessary rules with
regard to the language or languages in the sense that the official languages
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of the Court shall be English and French and/or any other language of
the country in which the Court may sit.

11. Draft proposal for the establishment of an international erim-
inal court. Memorandum submitted to the Committee on the
Progressive Development of International Law and its Cedifi-
cation by the representative of France®

The repression, pursuant to the principles of the Niirmberg judgment,
of international crimes against peace and humanity, which the General
Assembly of the United Nations confirmed by its resolution of 11 Decem-
ber 1946, can only be ensured by the establishment of an international
criminal court.

This would avoid any future recurrence of the criticism often levelled
against the International Military Tribunal for the trial of major war
criminals, that it was an ad hoc court which only imperfectly represented
the international community.

This need was realized immediately after the First World War, The
proposals then submitted to the League of Nations Assembly were not,
unfortunately, followed up. But the idea was taken up by private bodies
such as the International Law Asscciation and the Association interna-
tionale de droit pénmal, and concrete proposals were formulated. These
proposals may be divided into two categories:

1. Those in favour of giving the Permanent Court of International
Justice (now the International Court of Justice) jurisdiction in criminal
matters.

2. Those providing for the establishment of an international criminal
court to try offences. This latter system was applied in the Geneva
Convention of 16 November 1937 on the international repression of ter-
rorism,

It would appear desirable to combine the two systems, to merge their
respective advantages by providing for two distinct fields of jurisdiction:

1. Jurisdiction conferred on a criminal chamber to be established as
part of the International Court of Justice. This would deal with:

(e) Juridical matters such as disputes regarding judicial and legislative
competence, and any questions relating to jurisdiction over a res judicata
which might arise between courts of different States.

(b) Indictments for crimes against peace (the crime of aggression in all
its forms) brought against a State or its constitutionally responsible rulers.

(¢) Indictments for crimes against humanity which might be brought
against a State or its constitutionally responsible rulers.

The criminal chamber might be composed of fifteen judges elected
under the same conditions as the other members of the International Court
oi Justice. Sections might be established. A procedure for preliminary
investigation would be set up. The prosecution (parquet) responsible for
instituting public international proceedings would be in Haison with the

* This text is a revised translation of A/AC.10/21.
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Security Council. A power of initiative, to be defined, would be left to the
Governments concerned. Following trial the criminal chamber would
apportion liability and would inflict appropriate penalties upon the con-
stitutionally responsible rulers.

2. Jurisdiction conferred on an international court of justice to deal
with: .

(a) All international offences capable of being committed m time of
peace, and in particular those known as offences against the law of nations.

(b) War crimes, that is to say violations communis juris which consti-
tute also violations of the laws of war. ‘

(¢) All offences communis juris connected with crimes against humanity
committed by the rulers of a State.

The organization might be based on the Convention of 1937 on the
international repression of terrorism, mentioned above. The jurisdiction
vested in the international court might be optional, the State holding the
offender having the option, according to the case, of trying him before
its own tribunals, of extraditing him (if its jurisdiction is subsidiary),
or of handing him over to the international tribunal.

One or more international criminal courts of this nature would be
established, as required.

The creation of such an international court would ensure the repression
of the various international offences, and would thus give effect to the
General Assembly’s resolution of 11 December 1946 which “takes note
of the agreement for the establishment of an International Military
Tribunal” and “affirms the principles of international law recognized by
the charter of the Niirnberg Tribunal and the judgment of the Tribunal.”

12. Extract from draft convenfion on the crime of genocide pre-
pared by the Secretary-General (E/447) (with two annexes)

ArticLE VII

(Universal enforcement of municipal criminal law)

The High Contracting Parties pledge themselves to punish any offender
under this Convention within any territory under their jurisdiction, irre-
spective of the nationality of the offender or of the place where the offence
has been committed.

Comments on article VII

Preliminary remarks )

Articles VII, VIII and IX should be considered as a whole. They lay
down rules providing for trial of persons guilty of genocide by the courts
of the one or other State or by an international court.

When persons guilty of acts of genocide are in territory under the
jurisdiction of a State, such State is bound to arrest these individuals and
either to bring them before its own courts (article VII), or to hand them
over to another State which has requested their extradition (article VIII),
or to bring them before an international court (article*IX).
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Article VII provides for the first obligation.

This article lays down the principle of the universality of punishment,
which means that the contracting Parties undertake to punish those persons
guilty of genocide who are in their terrifory, irrespective of their nation-
ality or of the place where the crime was committed.

ArticLE VIII
(Extradition)

The High Contracting Parties declare that genocide shall not be con-
sidered as a political crime and therefore shall be grounds for extradition.

The High Contracting Parties pledge themselves to grant extradition in
cases of genocide.

Comments on article VIII

Paragraph 1

This paragraph lays down the principle that genocide should not be
considered as a political crime. It therefore constitutes grounds for extra-
dition.
Paragraph 2

The High Contracting Parties pledge themselves to grant extradition
for acts of genocide, which means that in such cases they would be
released of their duty to bring the offenders before their own courts.

Needless to say, the High Contracting Parties will not be obliged to
grant extradition on a simple request. In such cases, they would be in-
fiuenced by the general principles of international law in deciding whether
to accede to a request for extradition. The two main contingencies in
which a State would be justified in requesting extradition would be if the
crime had been committed in its territory or if the victims of genocide
were its nationals, even if the crime was not committed in its territory.

ArticLe IX
(Trial of genocide by an international court)

The High Contracting Parties pledge themselves to commit all persons
guilty of genocide under this Convention for trial to an international court
in the following cases:

1. When they are unwilling to try such offenders themselves under
article VII or to grant their extradition under article VIII.

2. If the acts of genocide have been committed by individuals acting as
organs of the State or with the support or toleration of the State.

Caomments on article IX

Article IX refers to cases in which the acts of genocide can or must be
brought before an international court. .

First case. The State which has arrested the persons guilty of genocide
is gree to bring them before ari international court, although not obliged
to do so. ‘
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The State may refuse to try these persons for various reasons. It may
not consider itself capable of seeing that justice is done; for instance, if
the decision of the jury empanelled for the case is open to criticism. The
State may aiso fear lest the trial further disturb its divided and excited
public opinion, or it may be reluctant to risk the possibility of a decision
by its courts attracting the animosity of other Powers, however unjustified.

The State may refuse to grant extradition on request, either because
public opinion in the country, rightly or wrongly, objects; because the
State requesting it does not appear capable of ensuring justice; because the
latter State is in fact endeavouring to let the offender whose extradition it
is requesting go unpunished; or because the State requesting extradition
proposes to take reverige on political opponents under cover of punishing
genocide,

In all these cases, the State will have the option of being released from
its responsibility without prejudicing the punishment of genocide by bring-
ing the offenders before the international court.

Whereas Mr. Donnedieu de Vabres and Mr. Pella were in favour of
paragraph 1 of article IX, Mr. Lemkin spoke in favour of its omission,
since he thought that persons, other than rulers and leaders of criminal
organizations, responsible for the acts defined by the Convention should
not be brought before the international court, but should be tried or extra-
dited. He said that as the cases of these other persons were of lesser im-
portance, no action should lie in an international court, since this involved
the use of complicated procedure. The danger would be that the complexi-
ties of the procedure might eventually result in the offenders going un-
punished.

Second case. The State is obliged to bring acts of genocide before an
international court, if these acts of genocide have been committed by in-
dividuals acting as organs of the State or with the support or toleration of
the State,

This relates to the trial of the rulers of a State, or of persons who con-
spired with these rulers; these constitute serious cases, of the greatest
interest to the whole international community. The international court
would be the final authority in such cases.

ArTIcLE X
(International court competent o try genocide)
Two drafts are submitted for this section:

First draft. The court of criminal jurisdiction under article IX shall
be the international court having jurisdiction in all matters connected
with international crimes.

Second draft. An international court shall be set up to try crimes of
genocide (7ide annexes).

Comments on article X
Two drafts have been submitted:
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First draft. Trial by an international court of crimingl jurisdiciion
hoving general competence.

if an international court having general competence is established, the
trial of crimes of genocide will, of course, be one of its functions.

Mr. Donnedieu de Vabres thought that, on the basis of the distinction he
had drawn between the trial of rulers and of agents, rulers should be
justiciable in a criminal chamber to be set up within the International
Court of Justice. Mr. Pella was in favour of creating such a chamber and
agreed with Mr. Donnedieu de Vabres that if this idea were adopted, the
draft adopted in 1928 by the International Association for Penal Law
might be taken as a basis of discussion. Mr. Lemkin, however, thought
that in the existing circumstances, and in the absence of a sufficiently devel-
oped international criminal law, the establishment of a permanent court
of criminal jurisdiction having general competence would be premature.

In any case, the question whether such a court should be established is
a general problem, outside the scope of the special problem of the punish-
ment of genocide,

Second draft. Trial by a special international court to be set up under the
present Convention.

There may be two views on such an international court, with jurisdiction
limited to cases of genocide: a permanent court (see annex I) or an ad
hoc court (see aunex IT).

Mr. Donnedien de Vabres and Mr. Pella thought that the choice between
these two types of special couris should be left to the Assembly.

In order to facilitate the study of this problem, Mr. Donnedieu de
Vabres, Mr. Pella and Mr. Lemkin amended the aforementioned annexes
concerned with these two variants.

ANNEX T2

Establishment of a Permanent International Criminal Court for the Punish-
wment of Acts of Genocide

ArTicLE 1
(Article 1 amended)

An International Criminal Court for the trial, as hereinafter provided,
of persons accused of an offence deait with in the Convention for the Pre-
vention and Punishment of Genocide is hereby established.

ARTICLE 2

1. In cases of acts of genocide committed by individuals acting as organs
of the State or having been supported or tolerated by the State, each High
Contracting Party and any other State which arrested such individuals on

* Some articles of annexes I and I reproduce textually articles from the Convention
of 16 November 1937 for the Creation of an International Criminal Court for the
Prevention and Punishment of Terrorism, whilst others reproduce articles from ‘iie
said Convention with amendments printed in italics. Article numbers in small type
and enclosed within parentheses refer to articles of that Convention.
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its territory may, if unwilling to extradite or punish the said individuals,
request . . .! to commit them for trial to the Court.

2. The act whereby a State regests . . .* to commit an accused for trial
to the Court shall contain a statement of the main charges and evidence in
support thereof.

3. If the . . .! is of the opinion that the accused should be committed for
trial to the Court, it shall designate the persens instructed to act for the
prosecution.

4. The .. .2 shall transmit to the Court all of the dossiers containing the
incriminating evidence. Upon such transmission the matter shall be deemed
to be before the Court:

ArTICLE 3
(Article 3)

The Court shail be a permanent body, but shali sit only when it is seized
of proceedings for an offence within its jurisdiction.

ARrTICLE 4
(Article 4 assended)
1. The seat of the Court shall be established at...

2. For any particular case, “he President may take the opinion of the
Court and the Court may decide to meet elsewhere subfect to the consent
of the State on whose territory such meeting is to be held.

ARTICLE 5
(Article 5 abridged)

‘The Court shall be composed of judges chosen from among jurists who
are acknowledged authorities on criminal law.

ARTICLE 6
(Article 6 amended)
The Court shall consist of seven regular judges and seven deputy judges,

each belonging to a different nationality, but so that the regular jude=s
and deputy judges shall be nationals of the High Contracting Parties,

ARTICLE 7
(Article 7 amended)

1. Any Member of the United Nations and any non-member State, in
respect of which the Convention for the Prevention and Punishment of
Genocide is in force, may nominate not more than two candidates for ap-
pointment as judges of the Court. 4 panel of dll the candidates so nomin-
ated shail be drawn up for this purpose.

2. The International Court of Justice shall be requested to choose the
regular and deputy judges from the persons so nominated,

' Reguest to be addressed to the Economic and Social Council or to the Security
Council of the United Nations. .
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ArTICLE 8
(Ariicle 8)

Every member of the Court shall, before taking up his duties, give a
solemn undertaking in open Court that he will exercise his powers impar-
tally and conscientiously.

ARrTICLE 9
(Article 9)
The High Coniracting Parties shall grant the members of the Court

diplomatic privileges and immunities when engaged on the business of .-

the Court.

Articie 10 yd
(Article 10 amended) <

1. Judges shall hold office for seven years.
2. Every two years, one regular and one deputy judge shall retire.

3. The order of retirement for the first period cof seven years shall be
determined by lot when the first election takes place.

4, Judges may be re-appointed.

5. Judges shall continue to discharge their duties until their places
have been filled.

6. Nevertheless, judges, though replaced, shall finish any cases which
they have begun.
ArticLE 11
(Article 11 amended)
1. Any vacancy, whether occurring on the expiration of a judge’s term
of office or for any other reason, shall be filled as provided in article 7.

2. In the event of the resignation of a member of the Court, the resig-
‘nation shall take effect on notification being received by the Registrar.

3. If a seat on the Court becomes vacant more than fwelve months before
the date at which a new election to that seat would normally take place,
the vacancy shall not be filled before that date.

ArtICLE 12
(Ariicle 12)

A member of the Court cannot be dismissed unless in the unanimous
opinion of all the other members, including both regular and deputy
judges, he has ceased to fulfil the required conditions.

ArTICLE 13
(Article 13)
A judge appointed in place of a judge whose period of appointment has

not expired shall hold the appointment for the remainder of his prede-
cessor’s term.
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Articre 14
(Article 14 amended)

The Court shall elect its President and Vice-Presidenc from its members
for a term of seven years. In the event of the Presider.  or Vice-
Presidency becomin: vacant, the Court shall hold fresh elections which
may be conducted by correspondence.

ARTICLE 15
{Article 15)
The Court shall establish regulations to govern its practice and pro-
cedure.
ArTICLE 16
(Article 17)
The Court’s archives shall be in the charge of the Registrar,

ARrticLe 17
(Article 18 amended)

The number of members who shall sit to constitute the Court shall be
seven.

ARrTICLE 18
(Article 19 (1)) .
Members of the Court may not take part in trying any case in which

they have previously been engaged in any capacity whatscever. In case of
doubt, the Court shall decide.

ArTICLE 19
(Article 19 (2))
If, for some special reason, a member of the Court considers that he

should not sit to try a particular case, he shall so notify the President as
soon as he has been informed that the Court is seized of that case.

ArticLE 20
(Article 20 amended)

1. 1f the presence of seven regular judges is not secured, the necessary
number shall be made up by calling upon the deputy judges in their order
on the list,

2. The list shall be prepared by the Court and shall have regard, first, to
priority of appointment and, secondly, to age.

ArTICLE 21
(Article 21 amended)

1. The substantive criminal law to be applied by the Court shall be that
of the territory on which the offence was committed if the country con-
cerned is a party to the Convention and, in other cases, the law of the
country which applied to the Court under article 3.

.
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2. Any dispute as to what substantive criminal law is applicable shall
be decided by the Court.

ArricLE 22
(Article 22 amended)

If the Court has to apply, in accordance with article 21, the law of a
State of which no sitting judge is a national, the Court may invite a jurist
who is @ national of the said State and an acknowledged authority on such
law to sit with it in a consultative capacity as a legal assessor.

ArTicLE 23
(Article 26 (2))

Any person directly injured by the offence may, if authorized by the
Court, and subject to any conditions which it may impose, constitute him-
self partie civile before the Court; such person shail not take part in the
oral proceeding except when the Court is dealing with the damages.

ArTICLE 24
(Article 27)
The Court may not entertain charges against any person except the

person committed to it for trial, or try any accused person for any
offences other than those for which he has been committed.

ARTICLE 25
(drticle 28 amended)

The Court shall not proceed further with the case and shall order the
accused to be discharged if the prosecution is withdrawn by...2

ArTicLE 26
(Article 29 amended)

1. Accused persons may be defended by advocates belonging to a Bar
and approved by the Court.

2. If provision is not made for the conduct of the defence by a bar-
rister chosen by the accused, the Court shall assign to each accused or group
of accused a counsel selected from advocates belonging to a Bar.

ARrTICLE 27
(Article 30)

The file of the case and the statement of the partie civile shall be com-
municated to the person who is before the Court for trial.

ARrTICLE 28 |
(Article 31)
1. The Court shall decide whether a person who has been committed to

it' for trial shall be placed or remain under arrest. Where necessary, it
shall determine on what conditions he may be provisionally set at liberty.

—_—

! The Economic and Social Council or the Security Council of the United Nations.
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2. The State on the territory of which the Court is sitting shall place
at the Court’s disposal a suitable place of internment and the necessary
staff of warders for the custody of the accused.

ARTICLE 29
(Ariicle 32)

The parties may submit to the Court the names of witnesses and experts,
but the Court shall be free to decide whether they shall be summoned and
heard. The Court may always, even of its own motion, hear other wit-
nesses and experts. The same rules shall apply as regards all evidence.

ArTIcLE 30
(Articte 33)

Any letters of request which the Court considers it necessary to have
despatched shall be transmitied to the State competent to give effect thereto
by the method prescribed by ‘the regulations of the Court.

ArTICLE 31
. (Article 3¢ amended)

No examination, no hearing of witnesses or experts and no confronta-
tion may take place before the Court except in the presence of the counsel
for the accused and the representatives of ...}

ArTICLE 32
(Ariicle 35 (1))
The hearings before the Court shall be public.

ArTICLE 33
(Article 36)
The Court shall sit in private to consider its judgment.

ARTICLE 34
(Article 37)
The decisions of the Court shall be by majority of the judges.

ArTicLE 35
(Article 38)

Every judgment or order of the Court shall state the reasons therefor
and be read at a public hearing by the President.

ArTICLE 36
(Ariicle 39)

1. The Court shall decide whether any object is to be confiscated or be
restored to its owner.

2. The Court may sentence the persons committed to it to pay damages.

* The Economic and Social Council or the Security Council
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3. High Contracting Parties in whose territory objects to be restored or
property belonging to convicted persons are situated skall be bound to
take all the measures provided by their own laws to ensure the execution
of the sentences of the Court.

4. The provisions of the preceding paragraph shall also apply to cases
in which pecuniary penalties imposed by the Court or costs of proceedings
have to be recovered.

ARTICLE 37
(Article 40 amended)

1. Sentences involving loss of liberty shall be executed by a High Con-
tracting Party chosen with his consent by the Court. Such consent may not
be withheld by the State which brought the matter before the . . * under
article 2.

2. The Court shall determine the way in which any fines shall be dealt
with,

ARTICLE 38
(Article 41 amended)

If sentence of death has been pronounced, the State designated by the
Court to execute the sentence shall, if ifs national law does not provide for
the death penalty, be entitled tc substitute therefor the most severe penalty
provided by the said law which involves loss of liberty.

ARTICLE 39
(Article 42 amended)
The right of pardon shall be exercised by the State which has to enforce
the penalty unless within a period of one month from the date on which

the State concerned has informed it of its desire to exercise such right
the ... shall have entered an objection.

ArricLE 40
\ (Article 43 amended)
1. Against convictions pronounced by the Court, no proceedings other
than an application for revision shall be allowable.
2. The Court shall determine in its rules the cases in which an appli-
cation for revision may be made.

3. The States mentioned in article 2, and the persons committed for
trial of the court, shall have the right to ask for a revision,

ArTicLE 41

(Article 44 amended)

L. The judges shall while sitting receive allowances to be borne by the
respective State of which gach judge is a national, on the basis of a scale
established by the High Contracting Parties.

2. There shall be created by contributions from the High Contracting
Parties a common fund from which the costs of the proceedings and

* The Economic and Social Council or the Security Council,
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other expenses involved in the trial of cases, including any fees and ex-
penses of counsel assigned to the accused by the Court, shail be defrayed,
subject to recovery from the accused if he is convicted. The special allow-
arfxce to fthe. Registrar and the expenses of the Registry shall be met out
of this fund.

ARTICLE 42
(Ariicle 45 amended)

1. The Court shall decide any questions as to its own jurisdiction arising
during the hearing of a case; it shall for this purpose apply the provisions
of the present Convention for the Prevention end Punishment of Genocide
and the general principles of law.

2, If a High Contraéting Party, not being the Party who sent the case in
question for trial to the ...}, disputes the extent of the Court’s jurisdiction
in relation to the jurisdiction of his own national courts and does not see
his way to appear in the proceedings in order that the question may be de-
cided by the International Criminal Court, the question shall be treated as
arising between such High Contracting Party and the High Contracting
Party who sent the case for trial to the Court, and shall be settled as
provided in article 14 of the Convention for the Prevention and Punishment
of Genocide.®

Avrticle 43

Whenever the Court is unable to deal with a possible accumulation of
actions it may establish additional sections. Such sections shall consist of
seven judges. Each section shall be presided over by a regular judge of the
Court elected by the regular and deputy judges of the Court in general
assembly.

Lots shall be drawn to elect the other judges to the various sections.

1f, owing to an accumulation of actions the number of regular or deputy
judges is insufficient to produce a full complement of all the sections cre-
ated, vacancies may be filled by lot by persons appearing on the panel
referred to in article 7, paragraph 1.

In all cases, however, and irrespective of the number of sections created,
such sections may not be presided over except by a regular judge or, in
the absence of a regular judge, by & deputy judge of the International
Criminal Court.

AxNEX II®

Establishmeni of an ad hoc International Criminal Court for the Punish-
ment of Acts of Genocide

. ArTtiCLE 1
Each State shall, within a period of one month from the date on which
the Convention for the Prevention and Punishment of Genocide comes

1 The Economic and Social Council or the Security Council.

* Article 14 of the Secretariat draft read as follows: “Disputes relating to the
interpretation or application of this Convention shall be submitted to the International
Court of Justice”.

3 Gee footnote on page 123 above,



APPENDICES 131

into force with reference to such State, designate two persons who are
acknowledged authorities on criminal law to hold the office of judge in
an International Criminal Court for the Punishment of Genocide if called
upon.

2. No person may be designated who is not a national of one of the
High Contracting Parties to the said Convention.

3. The names of the persons so designated shall be communicated to the
President of the International Court of Justice who shall place them on the
panel.

ArTiCcLE 2

1. In the case of acts of genocide committed by individuals acting as
organs of the State or with the support or toleration of the State, each
High Contracting Party and any other State which arrested such individ-
uals on its territory may, if unwilling to extradite or punish the said
individuals, request . . .» to commit them for trial to the Court.

2. The instrument whereby a State requests...! to commit an accused
for trial to the Court shall contain a statement of the main charges and
evidence in support thereof,

3. If the...? is of the opinion that such request should be complied
with, it shall forthwith approach the International Court of Justice re-
questing it to select seven regular and seven deputy judges from the panel
provided for in article 1.

4. The . . .2 shall also designate the persons instructed to act for the
prosecution.

ArTICLE 3

The . . .2 shall at the same time decide where the Court is to sit. If such
place shall be in territory other than that where the permanent headquarters
of the United Nations is established or in territory where the seat of the
International Court of Justice is established, the consent of the State to
which such territory belongs shall be required.

ARTICLE 4

For the purposes of constituting the International Criminal Court, the
President of the International Court of Justice shall forthwith summon
the persons designated under article 1.

ARTICLE 5
(Article 8 amended)
The first meeting of the Internationol Criminal Court shall be presided

over either by the President or Vice-President of the International Court
of Tustice or by a judge of that Court designated for that purpose.

'Request to be addressed to the Economic and Social Council or to the Security
Council of the United Nations.
*The Economic and Social Council or the Security Council of the United Nations.
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At such first meeting which shall be public, the members of the Inter-
national Criminal Court shall before taking up their duties give a solemn
undertaking to exercise their powers impartially and conscientiously.

ARTICLE 6
(Article 9)

The High Contracting Parties shall grant the members of the Court
diplomatic privileges and immunities when engaged on the business of the
Court.

ARTICLE 7
(Article 12)

A member of the Court cannot be dismissed unless in the unanimous
opinion of all the other members, including both regular and deputy
judges, he has ceased to fulfil the required conditions.

ArTICLE 8
(Article 14 amended)

The Court shall elect its President and Vice-President from its members.

ARTICLE 9
(Article 15)

The Court shall establish regulations to govern its practice and pro-
cedure.

ArTiciLE 10
(Article 17)
The Court’s archives shall be in the charge of the Registrar.

ArTIcLE 11
(Article 18 amended)

The number of members who shall sit to constitute the Court shall be
seven. .
AgrticLE 12
(Ariicle 19 (1))

Members of the Court may not take part in trying any case in which they
have previcusly been engaged in any capacity whatsoever. In case of doubt,
the Court shall decide. -

ArTICLE 13
(Adriicle 19 (2))

1f, for some special reason, a member of the Court considers that he
should not sit to try a particular case, he shall so notify the President as
soon as he has been informed that the Court is seized of that case.

.
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ARrTICLE 14
(Article 20 (1) amended)

If the presence of seven regular judges is not secured, the necessary
number shall be made up by calling upon the deputy judges in their order
on the list.

ArTicLE 15

(Article 21 amended)
1. The substantive criminal law to be applied by the Court shall be that
of the territory on which the offence was commitied if the country con-

cerned is a porty to the Convention and, in other cases, the law of the
country which applied to the Court under article 2.

2. Any dispute as to what substantive criminal law is applicable shall be
decided by the Court.

ARrTICLE 16
(Article 22 amended)

If the Court has to apply, in accordance with article 15, the criminal
law of a State of which no sitting judge is a national, the Court may
invite a jurist who is a national of the said Stete and an acknowledged
authority on such law to sit with it in a consultative capacity as a legal
assessor.

ArTICLE 17
(Article 26 (2))

Any person directly injured by the offence may, if authorized by the

Court, and subject to any conditions which it may impose, constitute him-

self partie civile before the Court; such person shall not take part in the
oral proceeding except when the Court is dealing with the damages.

ArricLE 18
(Article 27)

The Court may not entertain charges against any person except the
person committed to it for trial, or try any accused person for any offences
other than those for which he has been committed, .

ArtICcLE 19
(Ariicle 28 amended)

The Court shall not proceed further with the case and shall order the
accused to be discharged if the prosecution is withdrawn by . . 2

ArrIcLe 20
(Article 29 amended)

1. Accused persons may be defended by advocates belonging to a Bar
and approved by the Court.

* The Economic and Social Council or the Security Council of the United Nations.
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2. If provision is not made for the conduct of the defence by a barrister
chosen by the accused, the Court shall assign to each accused or group of
accused a counsel selected from advocates belonging to a Bar.

ArTicLE 21
(Ariicle 30)
The file of the case and the statement of the partie civile shall be com-
municated to the person who is before the Court for irial.
ArtICLE 22
(Article 31)

1. The Court ‘shall decide whether a person who. has been committed to
it for trial shall be placed or remain under arrest. Where necessary, it shall
determine on what conditions he may be provisionally set at liberty.

2. The State on the territory of which the Court is sitting shall place
at the Court’s disposal a suitable place of internment and the necessary
staff of warders for the custody of the accused.

ArtICLE 23
(Article 32)

The parties may submit to the Court the names of witnesses and experis,
but the Court shall be free to decide whether they shall be summoned and
heard. The Court may always, even of its own motion, hear other witnesses
and experts. The same rules shall apply as regards all evidence.

ARrTICLE 24
{Article 33)

Any letters of request which the Court considers it necessary to have
despatched shall be transmitted to the State competent to give effect there-
to by the method prescribed by the regulations of the Court.

ArricLE 25
(Ariicle 34 amended)

No examination, no hearing of witnesses or experts and no confronta-
ticn may take place before the Court except in the presence of the counsel
for the accused and of the representatives. ..}

ARTICLE 26
(Article 35 (1))
The hearings before the Court shall be public.
ARrTICLE 27
(Article 36)
The Court shall sit in private to consider its judgment,

1 The Economic and Social Council or the Security Council,
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ArTICLE 28
(Article 37)

The decisions of the Court shall be by majority of the judges.

ArrticLE 29
(Ariticle 38)

Every judgment or order of the Court shall state the reasons therefor
and be read at a public hearing by the President.

ArTICLE 30
(Article 39)

1. The Court shall decide whether any object is to be confiscated or be
restored to its owner.

2. The Court may sentence the persons committed to it to pay damages.

3. High Contracting Parties in whose territory objects to be restored
or property belonging to convicted persons are situated shall be bound to
take all the measures provided by their own laws to ensure the execution
of the sentences of the Court.

4. The provisions of the preceding paragraph shall also apply to cases
in which pecuniary penalties imposed by the Court or costs of proceedings
have to be recaovered.

ArTticLE 31
(Article 40 amended)

1. Sentences involving loss of liberty shall be executed by a High Con-
tracting Party chosen with his consent bv _ae Court. Such consent may not
be vs;ithheld by the State which brougnt the matter before the . . * under
article 2.

2. The Court shall determine the way in which any fines shall be dealt
with.

ArTICLE 32
(Article 41 amended)

If sentence of death has been pronounced, the State designated by the

Court to execute the sentence shall, if its national law does not provide for

the death penalty be entitled to substitute therefor the most severe penalty
provided by the said law which involves loss ¢¢ liberty.

ArTicLz 33
(Article 42 amended)
The right of pardon shall be exercised by the State which has to enforce
the penalty unless within a period of one month from the date on which the

State concerned has informed it of its desire to exercise such right the ..
shall have entered an objection.

*The Fconomic and Social Council or the Security Gouncil.
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ARrTICLE 34
(Article 43 amended)

1. Against convictions pronounced by the Court, no proceedings other
than an application for revision shall be allowable.

2. The Court shall determine in its rules the cases in which an application
for revision may be made.

3. The States mentioned in article 2, and the persons committed for ¢rial
of the Court, shall have the right to ask for a revision.

ArTicLE 35
(Article 44 omended)

1. The judges shall while sitting receive allowa...  to be borne by the
respective State of which each judge is @ national, on the basis of a scale
established by the High Contracting Parties.

2. There shall be created by contributions from the High Contracting
Parties a common fund from which the costs of the proceedings and other
expenses involved in the trial of cases, including any fees and expenses of
counsel assigned to the accused by the Court, shall be defrayed, subject
to recovery from the accused if he is convicted. The special allowance to
the Registrar and the expenses of the Registry shall be met out of this fund.

ArTtICLE 36
(Article 45 amended)

The Court shall decide any questions as to its own jurisdiction arising
during the hearing of a case; it shall for this purpose apply the provisions
of the present Convention for the Prevention and Punishment of Genocide
and the general principles of law.

13. Extracts from comments by Governments on the draft conven-
tion on genocide prepared by the Seeretary-General (from
documents E/623, E/623/Add. 2 and E/623/Add. 3)

ArTIicLE VI

The High Contracting Parties shall make provision in their municipal
law for acts of geuocide as defined by articles I, II, and III, above, and
for their effective punishment.

Comments by Governments
United States of America

“Here again it is submitted that some such formula as ‘acts prohibited in
this Convention’ is broader and therefore more desirable than ‘genocide as
defined by articles I, IT, and III above’. It is suggested that the ariicle
(renumbered article V) be rephrased to read:

*‘The High Contracting Parties shall make provision in their laws for
the effective punishment, as crimes, of the acts prohibited in this Conven-
tion, which laws shall take into account all of the provisions of this
Convention and each such High Contracting Party shall, subject to articles
VII and VIII, try and upon conviction punish offences committed within
its jurisdiction.” ” .

.
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ArTicLe VII

The High Contracting Parties pledge themselves to punish any offender
under this Convention within any territory under their jurisdiction, ir-
respective of the nationality of the offender or of the place where the
offence has been committed.

Comments by Governments
1. United Siates of Americe
“This article contains a broad jurisdictional provision.

“The United States agrees with the principle set forth in the draft Con-
vention, ir. article IX, that where genocide is committed by or with the
connivance of the State the accused individuals should be tried by an inter-
national court. All other cases would involve acts against the laws of the
State where they are perpeirated.

“A second reason for opposing this provision as submitted is that it is
obviously liable to be abused. The broad scope of genocide would make it
relatively easy for a State to claim jurisdiction of aliens on this ground
when the real purpose is political retribution.

“A third reason for opposing the provision is that it would appareatly
seek to establish a rule of iaw applicable to nationals of States which have
not consented to it, namely, such States as may not ratify the Convention.

“A suggested text on jurisdiction is contained above under the ‘Com-
ment’ on the preceding article. It is suggested that the following be added
to this suggested article:

“‘Where such acts were committed oqutside its jurisdiction, the High
Contracting Party having an offender within its jurisdiction may, subject
to articles VI, VII and VIII, and with the express consent of the State
where the act was committed, itself try and upon conviction punish such
offender.’ ?

2. Venezuela
. See under article X.
3. Norway

“The Norwegiaz: Ministry of Justice therefore recommends that crimes
of genocide committed by persons acting in an official capacity be punished
under penal provisions of international law to be laid down in the conven-
tion or in the statute of the proposed international criminal court.”

4. Netherlands

“It will have to be certain that the jurisdiction equally applies to citizens
of non-signatory Powers.

“Furthermore it should be prevented—as has been justly pointed out by
the United States Government-—-that a State might, for purposes of political
retaliation, usurp jurisdiction over aliens. Hence a limitation of the juris-
diction as proposed by the United States of America seems desirable.”

ArtIcLe VIII

The High Contracting Parties declare that genocide shall not be con-
sidered as a political crime and therefore shall be grounds for extradition.



138 APPENDICES

The High Contracting Parties pledge themselves to grant extradition in
cases of genocide.

Comments by Governments

1. United States of America

“The United States accepts the principle that the crimes defined in this
Convention (not merely ‘genocide’) shall not be deenied to be political
offences.

“Because of the fact that extradition is a technical process, involving as
it does the safeguardmg of human rights and the promotion of the admin-
istration of justice, with respect to which a large network of laws and
treaties have been evolved, it is believed that instead of incorporating an
entire extradition convention on the subject of the crimes covered by this
agreement, it would be preferable to provide that each High Contracting
Party pledges itself to grant extradition in these cases in accordance with
its laws or treaties, The United States therefore suggests that this article
(renumbered VI) be recast to read:

“‘“The High Contracting Parties agree that the crimes defined in this
Convention shall not be considered political crimes and shall be grounds
for extradition.

“‘Each High Contracting Party pledges itself to grant extradition in
such cases, in accordance with its lavss or treaties.” ”

2. Venezuela

“The application of such extensive co-operation as that proposed by the
instrument in question, is also subject to technical difficulties which appear
difficult to overcome. For example, many States, Venezuela among them,
maintain as a fundamental principle, the non-extradition of their nationals
in any circumstances and in return, undertake to try them in their own
territory when the act is punishable under their own law. Such States could
not accept the wording of article 8 under which extradition must be granted
in all cases, nor could they surrender their nationals to international juris-
diction without violating the basic principles of their legal system. Even
where foreigners are concerned, Venezuela does not grant extradition
when the penalty of death or life-imprisonment may be imposed on the
accused, in the country applying for it. Consequently, the provision con-
tained in article 38 of the annex does not appear to provide sufficient
guarantee to a State in such a position for the safeguarding of its cardinal
principles in criminal matters.”

3. Netherlands

“As proposed by the United States Government, the clause about extra-
dition will have to be slightly limited ; addition of the words ‘in accordance
with its laws or treaties’ would be recommendable. Notably the liberty not
to extradite its own subjects will have to be retained.”
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AxrticLE IX

The High Contracting Parties pledge themselves to commit all persons
guilty of genocide under this Convention for trial to an international court
in the following cases:

1. When they are unwilling to try such offenders themselves under
article VII or to grant their extradition under article VIII.

2. If the acts of genocide have been committed by individuals acting as
‘organs of the State or with the support or toleration of the State.

Comments by Governments

1. United States of America

“It is submitted that the wording of the Article, as drafted, is faulty.
The person is apparently to be found ‘guilty’ of the crime before he is de-
livered up for trial by the international tribunal. It is sugge~: . that a
better wording would be a text reading somewhat as follows (.- ..nbered
article VIII):

“ ‘Each High Contracting Party pledges itself to commit to such perma-
nent or ad hoc international penal tribunal as is established pursuant to
article V1I, persons charged with offences under this Convention in the
following cases:

“‘l. Where the High Contracting Party is unwilling itself to try such
alleged offenders, be they nationals or non-nationals, in conformity with
article V, or to grant their extradition in conformity with article VI,

“ ‘2. Where the alleged acts have been committed by individuals acting
as organs of the State or with its support or toleration.

“‘The provisions of the present Convention shall not prejudice such
jurisdiction as may be conferred upon the permanent international penal
tribunal herein referred to.

. “The final paragraph of this proposed article recognizes that it is de-
sirable that the jurisdiction of the contemplated permanent international
penal tribunal should not be prejudiced by provisions of the present
Convention.”

2. Haiti

“If none but the contracting parties are to report genocide committed
by or in complicity with one of them, the normal development of the Or-
ganization may be seriously prejudiced and the final establishment of in-
ternational peace materially endangered.

“It is proposed to add the following paragraph to the two at present
contained in this article:

“ ‘In both cases, in addition to the State on whose territory acts of geno-
cide have been committed, any one of the High Contracting Parties or the
Secretary-General acting on his own initiative, or in the name of members
of the human group victims of such acts, may report the authors of such
acts to the Economic and Social Council or the Security Council.” ”
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3. Venesuela

“The whale system envisaged for the establishment of international
justice in regard to genocide also appears to be imbued with the same spirit,
which seems clearly inconsistent with the principle laid down in paragraph
7 of Article 2 of the United Nations Charter.”

4. Netherlands
See under article X.

ArTicLE X

Two drafts are submitted (by the Secretariat) for this section:

First draft. The court of criminal jurisdiction under article IX shall be
the International Court having jurisdiction in all matters connected with
international crimes.

Secand draft. An international court shall be set up to try crimes of
genocide (vide annexes).

Comments by Governments

1. United States of America

“The provisions contained in the respective annexes with reference to the
subject of conferring on an international tribunal jurisdiction ‘in all
matters connected with international crimes,’ or jurisdiction ‘to try crimes
of genocide’ are extremely detailed. The task of drafting such a convention
at least equals that of drafting a convention on genocide. That task should
be undertaken as a task separate and apart from the drafting of a conven-
tion on genocide. The report of the Committee on the Progressive Devel-
opment of International Law and its Codification draws attention to the
possible desirability of an international penal authority. Moreover, the
atiachment of such a convention to the instant agreement might well pro-
voke such controversy as to cause the failure of adoption of the convention
on genocide. For these reasons, the position is taken that it would be prefer-
able to provide for the establishment of ad Aoc tribunals to be superseded by
a permanent international penal tribunal with appropriate jurisdiction at
such time as this may be possible. That this is feasible, is demonstrated by
the fact that the Niirnberg Tribunal was an ad koc tribunal. While it would
probably have been preferable for the nations to have had a previously
established international penal tribunal to which those cases could have
been referred, it is submitted that the problem of the institution of such a
tribunal, competent to try international crimes generally, is of such a mag-
nitude as to necessitate a separate project, having the most careful con-
sideration, and inviting the largest number of States possible to become
party thereto. -

“So far as the establishment of a permanent international penal tribunal
is concerned, consideration should be given in the first instance to the sub-
ject by the proposed International Law Commission. The International Law
Commission might well give consideration, in this connexion, to the pos-
sible desirability of providing for injunctive relief and also of providing
for recovery of damages on behalf of the victims or survivors of acts made
unlawful by the present Convention.

o
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“Tt is therefore suggested that an article be included in the Convention,
reading somewhat as follows (article VII):

“*The High Contracting Parties agree to take steps, through negotiation
or otherwise, looking to the establishment of a permanent international
penal tribunal, having jurisdiction to deal with offences under this Conven-
tion. Pending the establishment of such tribunal, and whenever a majority
of the States party to this Convention agree that the jurisdiction under
article VIII has been or should be invoked, they shall establish by agree-
ment an ed koc tribunal to deal with any such case or cases.

“‘Such an ad hoc tribunal shall be provided with the necessary authority
to indict, to try, and to sentence persons or groups who shall be subject to
its jurisdiction, and to summon witnesses and demand production of papers
and documents, and shall be provided with such other authority as may be
needed for the conduct of a fair trial and the punishment of the guilty.’ ”

2. Hait:

*“The Government of Haiti favours the first draft in order to avoid the
difficulties inherent in the constitution of provisional tribunals. It also con-
siders that the International Court of Justice should have jurisdiction in all
matters connected with international crimes or coming within the scope of
international law.”

3. Venesuela

“Nevertheless, the jurists’ impression of the United Nations draft is
that it goes beyond the General Assembly’s resolution of 11 December
1946. The Assembly affirmed that genocide is a crime under international
law: invited the Member States to enact the necessary legislation for its
prevention and punishment, and confined itself to recommending that inter-
national co-operation be organized for this purpose. It therefore appears
that the spirit of this resolution was to ensure that Members should prevent
and punish the hateful acts that constitute genocide and establish a prin-

" ciple of international co-operation with this object in view, without de-
manding from Members a grave sacrifice of their sovereignty and a
surrender of the criminal jurisdiction they exercise in their territory. The
drafts of the Secretariat, on the other hand, appear to involve a partial
surrender of these traditional principles of national and international law
in favour of the establishment of an international repressive jurisdiction
which may result in serious danger to Members and wound national feel-
ings that are still over-sensitive. In the course of time, it is probable that
future solutions of this type will be found; but they may be premature in
the present phase of international life and politics and liable to cause
friction, differences and disputes between States, which might be more
dangerous to the cause of common peace and harmony than the very crimes
which it is intended to suppress . . .

“The establishment of international criminal jurisdiction to deal with
these cases seems to be a step that should be reserved for the future, when
the circumstances of international life are more favourable and the spirit of
international co-operation in the legal sphere has, as is to be hoped, made
further progress.”
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4. Netherlands

“With regard to the trial of persons guilty of genocide the Netherlands
Government, although accepting national jurisdiction as primary principle,
agrees with the idea of international penal jurisdiction, especially for those
cases where the authorities themselves have perpetrated the crime, national
jurisdiction therefore being excluded. The Netherlands Government would
prefer to confer jurisdiction in this field upon the International Court of
Justice, which will, however, only be possible after amendment of the
Court’s Statute. The Netherlands Government would prefer this solution
to the creation of a special judicial administration for genocide or to the
creation of a tribunal for each separate case. If it should prove possible for
the convention on the crime of genocide to materialize before the power of
international jurisdiction could be conferred upon the International Court
of Justice, then a temporary ed hoc jurisdiction might be created as
proposed by the United States Government. If this supposition should come
true, the decision about the character and the amount of the indemnity to
be awarded to victims of genocide and the surviving members of their group
could be entrusted to the International Court.”

14. Extract from report and draft convention prepared by the
Ad Hoe Committee on Genceide (E/794)

ArticLE VII
(Jurisdiction)

Persons charged with genocide or any of the other acts enumerated in
article IV shall be tried by a competent tribunal of the State in the territory
of which the act was committed or by a competent international tribunal.

Observations

Several problems were solved directly or indirectly by this article which
deals with repression by national courts and by an international court.

A, Repression by national courts

All members of the Committee agreed to recognize the jurisdiction of
the courts of the State on the territory of which the offence was committed.

The first part of the article, up to “. . . in the territory of which the
offence was committed...” was voted by all seven members of the
Committee.

B. Repression by an international court

The establishment of international jurisdiction gave rise to a lengthy
discussion.

For some representatives the granting of jurisdiction to an international
court was an essential element of the convention. They claimed that in
almost every serious case of genocide it would be impossible to rely on the
courts of the States where genocide had been committed to exercise
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effective repression because the Government itself would have been guilty,
unless it had been, in fact, powerless. The principle of universal repression
having been set aside for the reasons indicated below the absence of an
international court would result in fact in impunity for the offenders. The
supporters of an international court merely requested that the international
jurisdiction be expressly provided for by the convention without the latter
setting up the actual organization of the court.

The members opposing this proposal first declared that the intervention
of an international court would defeat the principle of the sovereignty of
the State because this court would be substituted for a national court.

Secondly, they claimed that mere reference in the convention to an
international court would have no practical value. What would this court
be? There is for the moment no international court with criminal jurisdic-
tion. It would be necessary either to create a new court or to add a new
criminal chamber to the International Court of Justice and all the members
of the Committee had agreed that they had neither the authority nor the
time necessary for settling these problems.

During the discussion of principles, the Committee adopted by four votes
{China, France, Lebanon, United States of America) agoinst two (Poland,
Union of Soviet Socialist Republics) with one abstention (Venezuela),
the principle of an international criminal jurisdiction (eighth meeting,
Tuesday, 13 April 1948).

The Committee voted by four wotes (China, France, Lebanon, United
States of America) against three (twentieth meeting, Monday 26 April
1948) the final provision of article VII “or by a competent international
tribunal”.

The United States representative proposed the following additional
paragraph to article VII:

“Assumption of jurisdiction by the international tribunal shall be subject
to a finding by the tribunal that the State in which the crime was committed
" has failed to take adequate measures to punish the crime.”

The Committee decided by four votes and three abstentions in favour of
this principle (eighth meeting, Tuesday, 13 April 1948).

However, the inclusion of this principle in the convention was rejected
by five votes against one (United States of America) with one abstention
(Union of Soviet Socialist Republics) on the ground that the inclusion of
this paragraph in the convention might prejudice the question of the court’s
jurisdiction.

The article as a whole was voted by four wotes to three.

The representatives of Poland,* of the Union of Soviet Socialist

* Declaration of the representative of Poland (concerning articles VII and X) :

“The inclusion in the Convention of the principle of an international criminal tri-
bunal constitutes an obligation of the parties to this Convention, the contents of which
are wholly unknown to them. :

“The creation of an international criminal court whose jurisdiction could only be
compulsory and not optional, is contrary to the principles on which the International
Court of Justice and its Statute are based.”
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Republics® and of Venezuela? respectively, made declarations with regard
to their negative vote.

REeFECTED PROPOSAL

The Principle of Universal Repression

The principle of universal repression by a national court in respect to
individuals who had committed genocide abroad was discussed when the
Committee considered the fundamental principles of the convention.

Those in favour of the principle of universal repression held that
genocide would be committed mostly by the State authorities themselves or
that these authorities would have aided and abetted the crime. Obviously in
this case the national courts of that State would not enforce repression of
genacide. Therefore, whenever the authorities of another State had occasion
to arrest the offenders they should turn them over to their own courts. The
supporters of the principle of universal repression added that, since
genocide was a crime in international law, it was natural to apply the
principle of universal repression. They quoted conventions on the repres-
sion of international offences such as traffic in women and children, counter-
feiting currency, etc.

The opposite view held that universal repression was against the
traditional principles of international law and that permitting the courts
of one State to punish crimes committed abroad by foreigners was against
the sovereignty of the State. They added that, as genocide generally implied
the responsibility of the State on the territory of which it was committed,
the principle of universal repression would lead national courts to judge the
acts of foreign Governments. Dangerous international tension might result.

A member of the Committee, while he agreed that the right to prosecute
should not be left exclusively to the courts of the country where genocide
had been committed, declared himself opposed to the principle of universal
repression in the case of genocide. It is a fact, he said, that the courts of
the various countries of the world do not offer the same guarantee. More-
over, genocide is distinguished from other crimes under international
conventions (traffic in women, traffic in narcotic drugs, counterfeiting

! Declaration of the representative of the Union of Soviet Socialist Republics :

“The representative of the Union of Soviet Socialist Republics considers that the
decision of a majority of the Committee to place cases of genocide under the jurisdic-
tion of a competent international court is wrong, since the establishment of an inter~
national court would constitute intervention in the internal affairs of States and a
violation of their soverecignty, an important element of which is the right to try all
crimes without exception, committed in the territory of the State concerned.

“The representative of the Union of Soviet Socialist Republics considers that article
VII of the convention should be drafted as follows:

““The High Contracting Parties pledge themselves to punish any offender under this
Convention within any territory under their jurisdiction, the case to be heard by the
national courts in accordance with the domestic legislation of the country.”

* Declaration of the representative of Venezuela:

“The representative of Venezuela has opposed the inclusion in article VII of the
sentence ‘or by a competent international tribunal’, because he considered that therein
was a vague allusion to a possible international jurisdiction the constitutive elements
of which are not known to the signatories of the Convention, He has made a similar
objection to”the sentence ‘by a competent internationai cnmma§ {ribunal’, contained

in article X!
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currency) by the fact that, though in itself it is not a political crime, as
stated in ariicle IX of the draft convention, it nevertheless has or may
have political implications. Therefore, there is a danger that the principle
of universal repression might lead national courts to exercise a biased and
arbitrary authority over foreigners. This representative therefore proposed
that jurisdiction be given to an international court to which States would
surrender the authors of genocide committed abroad whom they had
arrested and whom they would be unwilling to extradite.

The principle of universal repression was rejected by the Committee by
four votes (among which were France, the United States of America and
the Union of Soviet Socialist Republics) against two with one abstention
(eighth meeting, Tuesday, 13 April 1948).

During the discussion of article VII the proposal to reverse the foregoing
decision was rejected by four vates against two with one abstention (twen-
tieth meeting, Monday, 26 April 1948).

15. Draft convention on genocide submiited to the Sixth Com-
mittee by the French delegation®

AgrticLE 1

The crime against humanity known as genocideé is an attack on the life
of a human group or of an individual as a member of such group, partic-
ularly by reason of his nationality, race, religion or opinions,

Which is committed, encouraged or tolerated by the rulers of a State.
It may be committed and punished in times of war or peace.

Its authors or their accomplices shall be responsible before international
justice.

ARTICLE 2

. Any attempt, provocation or instigation to commit genocide is also a
crime.

ArTICLE 3
Genocide shall be punished by the International Criminal Court.

ARTICLE 4

The International Criminal Court shall sit at The Hague.

Its composition and the status of its judges are the subject of an annex
to the present draft.?

ARTICLE 5
The International Criminal Court shall include an International Prose-

cutor’s Office with its seat at The Hague and remaining in permanent
contact with the organs of the United Nations:

General Assembly, Security Council, Economic and Secial Council,
Secretariat.

* Originally issued as A/C.6/211.
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The composition of this International Prosecutor’s Office and the status
of its members are defined in an annex to the present draft.!

ARTICLE 6

All indictments shall be addressed to the International Prosecutor’s
Office.

Before the opening of legal proceedings, an inquiry shall be ordered by
the International Prosecutor’s Office, which shall be fully empowered to
name those conducting the inquiry, to determine its procedure and to
ensure, in the absence of a contrary decision, the secrecy of its meetings.

According to the findings of the inquiry and in the absence of guarantees
or agreements, the International Prosecutor’s Office shall open proceedings
before one or more judge-rapporteurs, appointed by the Court from
amongst its members, who shall preside over an investigation to be con-
ducted in the presence of the State whose rulers or nationals are implicated.

In the absence of a contrary decision by the judge-rapporteur or rappor-
teurs, the investigation shall be held in secret.

ARTICLE 7

According to the conclusions of the investigation, and in the absence of
guarantees or agreement, the dossier shall be passed to the Court by the
judge-rapporteur or rapporteurs, who may not themselves pronounce
judgment.

In the absence.of a contrary decision by the Court, the proceedings
before the Court shall be public.

Before passing any sentence, the Court may, particularly in cases where
the proceedings have gone by default, make an informal or official recom-
mendation to the State whose rulers or nationals are accused.

The Court shall pronounce judgment in public. judgment may include a
penal sentence on the authors and accomplices, and, where appropriate
provision for reparations to the victims, whose safety the Court shall be
empowered to secure in advance and at any stage of the proceedings, in
cases of necessity and urgency, by means of conservatory measures.

ArricLE 8

Each Member of the United Nations signatory to the present Convention
undertakes to comply with the decisions of the International Criminal
Court.

ARTICLE 9

Cases of non-compliance with the award may be brought before the
Security Council by any Member of the United Nations and the Council
may make recommendations or decide on the measures to be taken to ensure
the execution of the judgment.

! This annex was not submitted to the Sixth Committee, .
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ArrIcLE 10
Any action calculated to impede the execution of the judgment may be
considered as an act of aggression under Article 51 of the Charter.
ArrTicLe 11
The present Convention shall be ratified by the signatory States in
conformity with their respective constitutional procedures. Ratifications
shall be deposited with the Secretary-General of the United Nations.
ArricLE 12
The present Convention shall come into force on the day following the
receipt by the Secretary-freneral of at least. .. ratifications.
ArTIcLE 13

Any Member of the United Nations may accede to the present
Convention.

ArTIiCcLE 14

States ratifying the present Convention after its entry into force shall be
bound by its provisions as from the date on which they deposit their
respective ratifications.





